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STATEMENT OF THE QUESTION PRESENTED 


In the opinion of appellees, the question is: 


In a suit by a tenant against a landlord arising from a fall in an 
apartment hallway allegedly caused by the presence of foreign matter 
on the floor, where the evidence did not prove what the foreign matter 
was, how long it had been there, or where it came from, was the Dis- 


trict Court, sitting without a jury, correct in finding as a matter of law 


that the evidence was insufficient to support a finding of negligence, and, 


in the light of this failure of proof, which, if in a jury trial would have 
compelled the Court to direct a verdict for the defendant, must this 
Court now consider error, if any, committed by the Court below in 


striking the jury demand. 


COUNTERSTATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. As the Evidence Adduced on Liability Would Have 
Been Insufficient to Take the Case to a Jury, the 
Question as to Whether or Not Plaintiff Might 
Have Been Entitled to a Jury Trial Becomes a 
Moot Point 


The Findings and Judgment of the Trier of the 
Facts Should Not Be Disturbed, Because: 


(1) There was no evidence to support a finding of 
negligence on the part of the defendants 


(2) In this situation a finding for the plaintiff would 
have had to have been based solely on 
speculation and conjecture 

Under the Facts of this Case There Was Also No 

Evidence of Breach of Duty Under the Hovens 

Regulations . “ : p 4 


CONCLUSION 
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GAnited States Court of Sippel 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,921 


AGNES RODENBUR, 
Appellant, 


Vv. 


HELEN J. KAUFMANN, 
and 
DAVID W. DREYFUSS, 
and 
DREYFUSS BROTHERS, INC., 


A ppellees. 


Appeal from a Judgment of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


Where reference is hereinafter made to the proceedings in the 
District Court the parties will be referred to as they appeared there- 
in, the appellant as plaintiff and the appellees as defendants. 


2 


The detailed summary of the proceedings and evidence contained 
in the appellant's statement should be supplemented as follows: 


1821 Clydesdale Place, N. W. is an apartment building containing 
a total of fifty-eight apartments, two of which are occupied by the jani- 
tors (J.A. 178). The hallway in question, variously referred to in the 
record as “hallway,"’ "passageway" and ''commonway," is in the base- 
ment of the building at ground level with two entrances on Clydesdale 
Place and serviced by the elevator and runs east and west with trash 
and garbage chutes at the east end thereof. It is commonly and fre- 
quently used by all tenants, visitors, guests and trades people coming 
in and out of the building. In fact, it is more frequently used than the 
main lobby entrance on the floor above, access to which is attained by 
a flight of stairs. Plaintiff had been a tenant of the building for a year 
and a half prior to her accident and conceded that she had made frequent 


use of the hallway and was very familiar with it (J.A. 49). 


On the date of her injury plaintiff came to the basement for the 
purpose of going to the laundry room, also at the east end of the hallway. 
In walking toward the laundry she saw nothing on the floor of the hall 
which appeared to her the same as it always had (J.A. 51). Upon her 
return, while walking toward the elevator, again without seeing anything 
on the floor, her foot slipped on some substance on the floor about 8 
inches from the wall to her right (J.A. 53). 


The only testimony with reference to the nature of the substance 
on which plaintiff slipped was from the plaintiff, Earl C. Golder, the 
janitor, and the janitor's wife. The plaintiff, after she fell, said she saw 
"this streak across the floor" (J.A. 34). She saw one streak but could 
not identify what made up the streak (J.A. 39). The janitor, Golder, who 
immediately went to the plaintiff's assistance, variously described the 
appearance of the substance as "four spots of transparent grease" 

(J.A. 109); "It was vegetable oil and you couldn't see it unless you were 


actually looking for it"; and, again, as "small drops of grease" (J.A. 110). 
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He cleaned up the spots after the plaintiff had been taken to her apart- 


ment and used soap and water. The substance was not hardened; and then 
later he testified that "It was not like a large streak, it was more like a 
vegetable oil," "It was clear," "it was clear like, yes. It wasn't solid 
like a white lard. You know, when lard gets dry it's white, or vegetable 
oil, when it gets dry it's clear" (J.A. 177). He testified further that it 
was her right foot that slipped, which was at least eight inches from the 
wall on her right, and slipped on a spot of oil or grease which he did not 
see until after he had moved her (J.A. 182). 2 


The only other witness was the janitor's wife, Mrs. Julia M. 
Golder, who also assisted the plaintiff after ner fall. She "saw the skid 
mark where she slipped,"' "it was a black mark. It looked like a sketch 
of grease or oil or some type that she had slid on" (J.A. 176). 


SUMMARY OF ARGUMENT 


This is a suit for damages for personal injuries by a tenant against 
the landlord arising from a fall in a basement hallway of an apartment 
building. Her fall was allegedly caused by the presence of certain 
foreign matter on the floor of the hallway. The presence of this foreign 
matter was not noticed until after she had slipped and fallen and was 
variously characterized by the only persons who saw it after the fall, 
the plaintiff herself and the janitor and his wife who assisted her after 
the fall, as four drops of transparent and clear oil or grease having the 
appearance of vegetable oil. There was no evidence adduced at the trial 
as to how long this foreign substance had been on the floor or how it 
came to be on the floor nor was there any better identification of the sub- 
stance than characterized above. | 


On these facts, the District Court, sitting without a jury, held as 
a matter of law that the plaintiff had not sustained the burden of proof 
that the landlord (defendants) were negligent. 
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In this context, plaintiff-appellant's assignment of error based on 
a pretrial ruling of Judge Letts striking the plaintiff's demand for a jury 
trial based on an express contractural provision of the lease between the 
parties is academic and moot because in the light of the evidence adduced 
at the trial, or rather the lack of evidence, the District Court would have 
been compelled to take the case from a jury and direct a verdict for the 
landlord. 


In view of the total failure of proof of negligence or of circum- 


stances showing either actual or constructive notice of the presence of 


the foreign matter on the floor, the District Court was clearly correct 
in finding for the landlord and in concluding as a matter of law that the 
plaintiff had failed to prove any negligence. He correctly held that he 
could not base a finding on speculation and conjecture. To have fastened 
liability on the landlord under the facts shown by this record would have 
been the legal equivalent of holding the landlord liable as an absolute 
insurer for the safety of persons on the premises. This the District 
Court refused to do in accordance with the established law of this juris- 


diction. 


Considerable emphasis is made, in appellant's brief, of the fact 
that the landlord was aware that tenants had spilled garbage on the hall- 
way on previous occasions and from this premise, she claims a violation 
of the D. C. Housing Regulations relating to the cleanliness of rented 
premises and with reference to disposal of garbage and trash. These 
Regulations are not, under the facts of this case, pertinent or relevant. 
There was no proof that the four drops of clear liquid, variously de- 
scribed as oil or grease, were in fact garbage within the meaning of 
these Regulations.and in the absence of such proof the duty of care and 
standard of conduct imposed upon the landlord was no greater or dif- 
ferent than that imposed by the common law, which is simply to exercise 
reasonable care to keep and maintain the portions of the leased premises 
reserved for the common use of all tenants in a reasonably safe condition. 


+) 
ARGUMENT 
I. 


AS THE EVIDENCE ADDUCED ON LIABILITY WOULD HAVE 
BEEN INSUFFICIENT TO TAKE THE CASE TO A JURY, THE 
QUESTION AS TO WHETHER OR NOT PLAINTIFF MIGHT 
HAVE BEEN ENTITLED TO A JURY TRIAL BECOMES A 
MOOT POINT. 

Counsel for appellant urges error in Judge Lett's ruling striking 
the demand for a jury trial based on the contractual provision of the 
lease. While the correctness of this ruling presents an interesting ques- 
tion of first impression in this jurisdiction, it is not necessary for this 
Court to reach a decision in order to correctly dispose of this appeal. 
For the reasons fully argued in the ensuing sections of this brief, this 
record clearly demonstrates a lack of sufficient proof on the issues of 
negligence and proximate cause which would not have warranted the Dis- 
trict Court, had the case been tried to a jury, to submit the case to the 
jury. In other words, in either a jury or non-jury trial based on these 
facts the result would have been the same, and as Judge Hart, hearing 
the case without a jury, was compelled to conclude as a matter of law 
that the plaintiff had not adduced sufficient evidence of either negligence 
or proximate cause, perforce the same Judge, sitting with a jury, would 
on the same evidence have been compelled to take the case from the jury 
and direct a verdict for the defendants. The question, therefore, whether 
the plaintiff would have been entitled to a jury trial while of an academic 
interest becomes moot so far as disposition of this case is concerned. 


It is conceded that counsel for appellant advances strong arguments on 


this point, based on not controlling but persuasive authorities in other 
jurisdictions, assailing the correctness of the ruling. If there was 


error, which is not conceded, it is harmless. 
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II 


THE FINDINGS AND JUDGMENT OF THE TRIER OF THE FACTS 
SHOULD NOT BE DISTURBED, BECAUSE: 


(1) There was no evidence to support a finding of 

negligence on the part of the defendants. 

The apartment house in question, 1821 Clydesdale Place, N. W., 
contains a total of fifty-eight apartments, two of which are occupied by 
the janitors (J.A. 178), This case concerns the hallway in the basement 
of the building. It: is variously referred to in the record as "hallway," 
“passageway” or "commonway."' From the evidence it is abundantly 
clear that this basement hallway, being at ground level and with two 
entrances on Clydesdale Place and serviced by the elevator, was fre- 
quently used by all tenants and their visitors and guests coming in and 
out of the building and in fact was more heavily traveled than the main 
lobby entrance which requires negotiation of a flight of steps. The plain- 
tiff herself conceded that the hallway was habitually used and that such 


use was more frequent than the use of the lobby (J.A. 49). Another 


tenant, Jack Venick, also testified that he made similar frequent use of 
the hallway (J.A. 73). This is also implicit in the testimony of the jani- 
tor, Earl C. Golder. Its use in the collection of garbage and trash, 
repeatedly emphasized in appellant's brief, is in reality only an incidental 
as compared to its general use as a convenient ingress and egress to and 
from the fifty-six apartments. 


The plaintiff was thoroughly familiar with the hallway and had used 
it on many occasions (J.A. 49). She slipped and fell on this occasion 
after contacting a ‘substance on the concrete floor which she had not seen 
when she used the'!hallway when going to the laundry room at which time 
the hallway appeared to her the same as it always had (J.A. 51). On her 
return from the laundry and in walking toward the elevator, again without 
seeing anything on the floor, her foot came in contact with something on 
the floor on the right side of the hallway about eight inches from the wall 
which caused her to slip and fall (J.A. 53). 
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The janitor, Earl C. Golder, was in the hallway and had just en- 


gaged in a conversation with the plaintiff as she walked toward him. 
He witnessed her fall. Although in accordance with his usual schedule, 
Golder had swept the floor at 8:30 that morning (J.A. 119, 180) and as, 
in his usual routine, had made numerous trips up and down the hallway 
(J.A. 121), he also had not seen anything on the floor prior to the 
plaintiff's fall. 


Only three persons saw the substance on the floor which caused 
the plaintiff to slip. The plaintiff, after she fell, said she saw "this 
streak across the floor" (J.A. 34). She saw one streak but could not 
identify what made up the streak (J.A. 39). The janitor,'Golder, who 
immediately went to the plaintiff's assistance, variously described the 
appearance of the substance as "four spots of transparent grease" 
(J.A. 109); "It was vegetable oil and you couldn't see it unless you were 
actually looking for it"; and, again, as "small drops of grease” (J.A. 
110). He cleaned up the spots after the plaintiff had been taken to her 
apartment and used soap and water. The substance was not hardened; 
and then later he testified that "It was not like a large streak, it was 
more like a vegetable oil," "It was clear," "it was clear like, yes. It 
wasn't solid like a white lard. You know, when lard gets dry it's white, 
or vegetable oil, when it gets dry it's clear" (J.A. 177). He testified 
further that it was her right foot that slipped, which was at least eight 
inches from the wall on her right, and her foot slipped on a spot of oil 
or grease which he did not see until after he had moved her (J.A. 182). 


The only other witness was the janitor's wife, Mrs. Julia M. 
Golder, who also assisted the plaintiff after her fall. She “saw the skid 
mark where she slipped," "it was a black mark. It looked like a sketch 
of grease or oil or some type that she had slid on" (J A. 176). 


As no witness saw the substance before the plaintiff fell there was 
absolutely no evidence in the case as to how long the substance had been 
on the right side of the corridor or where it had come from. The 
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substance was not there when Golder had swept the hall at about 8:30. 
After the plaintiff had fallen some four hours later, it was first seen. 
How, or by whom, or when in the intervening time, it was dropped on 


this heavily traveled floor is completely unexplained. 


As Judge Hart correctly found from this evidence plaintiff had 
failed to show by a preponderance of the evidence how the spot had 
come to be on the floor and when it came to be on the floor, and also 
stated that he was unable to make any finding as to the exact nature of 
the oil, where it came from or how long it had been there (J.A. 243-4). 


Judge Hart then correctly held as a matter of law that there was 
failure of proof of any negligence on the part of the defendants or that 


any negligence was the proximate cause of the injury (J.A. 244). 


This finding is in complete accord with the established law of 

this jurisdiction. The case is simply, therefore, one of a number in an 
unfortunately rather common situation, where an invitee slips and falls 
on a portion of premises used in common by all invitees because of an 
unexplained alleged foreign substance on the floor. It is governed by the 
leading, and what might be termed the classic "slip and fall" case in 
this jurisdiction, F. W. Woolworth Co. v. Williams, 1930, 59 App. D. C. 
347, 41 F.2d 970, from which the following oft-quoted language is taken: 


"Conceding that defendant observed the spot on the floor 
immediately following the accident, this is not sufficient in 
itself to establish her case. Plaintiff made no attempt to 
show how or by whom the spot was created, or how long it 
had existed. It may have been occasioned by some other 
customer, having no connection with the defendant, dropping 
or spilling something on the floor. This well might be, con- 
sidering the fact that the evidence shows that the floor had 
been swept only a few minutes prior to the accident. Plain- 
tiff cannot sustain her case by merely showing that a spot 
was there. The burden rests upon her to establish its 
presence under circumstances which would charge defendant 
with responsibility therefor. This she failed to do, but 
rested her case solely on the existence of the spot on the 
floor.” 
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See Brodsky v. Safeway Stores, Inc., 80 U.S. App. D.C. 301, 152 F.2d 
677, and Kelly v. Great Atlantic & Pacific Tea Company, 1960, _—idUS. 
App. D.C. __, 284 F.2d 610, which states the requisite doctrine of either 


actual or constructive notice in simple language as follows: 


"There was no evidence that appellee knew of the 

presence of foreign matter on the floor, nor did the proof 

show the condition had existed long enough to justify a 

holding of constructive notice." 

In another recent and well reasoned opinion the same conclusion 
was reached by our Municipal Court of Appeals in McIntosh v. Greenway 
Apartment, Inc., 1960, 164 A.2d 351, where Judge Hood, in affirming a 
judgment for the landlord on a directed verdict of the trial court against 
a tenant who had slipped and fallen on a common stairway in the apart- 


ment building, commented: 


"As appellant could not prove that the banana peel had 
been dropped by, or that its presence had come to the notice 
of, any of the landlord's employees, it was incumbent upon 
her to prove that the peel had been upon the step long enough 
to give the landlord constructive notice of its povensiat danger 
to tenants. 

* KK KK KK HK 


"Appellant's case at its best shows only that she slipped 
on a banana peel on the stairway and fell and was injured. 
Without some proof, direct or circumstantial, of how the 
peel came to be on the step or how long it had remained 
there, a jury could find liability on the part of the landlord 
only by guess and conjecture; and guess and Comiecexe will 
not support a verdict.” 


While the Williams, Brodsky and Kelly cases dealt with falls in 
stores, this Court has applied the same rule of actual or constructive 
notice in order to fasten liability on a landlord, as the Municipal Court 


of Appeals did in McIntosh, supra. See Lord v. Lencshire House, Ltd., 
1959, 106 U.S. App. D.C. 328, 272 F.2d 557 and cases there cited; see 
also Annotation 25 A.L.R. 2d 364, 429. 
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It is submitted that these authorities are completely controlling 
and require an affirmance of Judge Hart's finding. Counsel for appel- 


lant has completely misconceived the import of Judge Hart's comments 


during the course of the closing arguments (J.A. 227-30; 233) because 


Judge Hart was not concerned with what kind of garbage the substance 
may have been but whether it was garbage at all. There was no proof 

of what the substance actually was. The janitor, as already stated, 
likened it to vegetable oil, in that it was clear and transparent. There 
are many Substances which have such an appearance. Machine or engine 
oil would look the same. Detergents from the nearby laundry room would 
likewise be slippery and transparent. There is no explanation in this 
record of what the substance actually was and, as Judge Hart correctly 
commented, as to where it came from. There was a complete absence 
of any proof as to how long this substance had been on the concrete floor 
of this heavily traveled portion of the building. It is useless to indulge 
in speculation as to what it was or as to how it came to be there so that 
the whole premise'of appellant's position falls, that is, that it was 
"garbage" or that it had anything to do with the method of controlling or 


disposing of garbage or trash on these premises. 


{2} In this situation a finding for the plaintiff would have 
had to have been based solely on speculation and 
conjecture. 


Judge Hart aptly and correctly held in his Finding No. 8 (J.A. 244): 


"The Court is unable to make any finding as to the exact 
nature of the oil, where it came from or how long it had 
been there prior to the plaintiff's accident. For the Court 
to attempt to determine any one of these three things 
would require the Court to indulge in sheer speculation." 


It is also the established law of this jurisdiction that a finding or 
verdict cannot be validly based on such speculation or conjecture. 
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The case is in this respect similar to the uncertainties of proof 
which obtained in Kenney v. Washington Properties, 1942, 76 U.S. App. 
D.C. 43, 128 F.2d 612, which prompted this court to =a 


"We have carefully considered the cases cited in appel- 
lant's brief, but we find in none of them anything which is 
inconsistent with this rule or which would permit a recovery 
in a case wholly barren of evidence showing either negli- 
gence or proximate cause. To have submitted the case to 
the jury would have been to invite guess and conjecture. A 
verdict based upon either could not be sustained.” | 


Also see Collins v. District of Columbia, 1931, 60 App. D. C. 100, 48 


F.2d 1012, 1014; MacMaugh v. Baldwin, 1956, 99 U.S. App. D.C. 247, 
239 F.2d 67. 


In Pennsylvania R. Co. v. Chamberlain, 1933, 288 oe 333, 53 
S. Ct. 391, 393, 77 L. Ed. 819, the Court stated: 


"We, therefore, have a case belonging to that class of cases 
where proven facts give equal support to each of two in- 
consistent inferences; in which event, neither of them being 
established, judgment, as a matter of law, must go against 
the party upon whom rests the necessity of sustaining one 
of these inferences as against the other, before he is en- 
titled to recover." 


Stated another way by Circuit Judge William Howard Taft in Ewing 
v. Goode, 1897, 78 F. 442, 444: 


"When a plaintiff produces evidence that is consistent with 
an hypothesis that the defendant is not negligent, and also 
with one that he is, his proof tends to establish neither." 
Accord: Gunning v. Cooley, 1930, 281 U.S. 90, 50S. Ct. 231, 74 L. Ed. 
720. This rule remains the law today in this jurisdiction. Safeway 
Stores, Inc. v. Preston, 1961, 106 U.S. App. D.C. 114, 269 F.2d 781. 
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UNDER THE FACTS OF THIS CASE THERE WAS ALSO NO EVIDENCE 
OF BREACH OF DUTY UNDER THE HOUSING REGULATIONS. 


Plaintiff places considerable emphasis in her brief on the appli- 
cation of the Housing Regulations to the facts in this case. Moreover, 


she assumes, and incorrectly, that the matter which caused her fall was 


in fact garbage and on this erroneous assumption states that Section 


2602.1 of the Housing Regulations of the District of Columbia was vio- 
lated and such violation was a proximate cause of her injuries. This 


premise is not supported by the facts and, as pointed out by Judge Hart: 


"THE COURT: Well, my trouble is this 


There were four blobs of oil. In other words, I think 

that if you had banana peels, coffee grounds, the usual 

contents of garbage there, that you could assume that 

it came from one of the tenants, in view of the testi- 

mony in this case, going back and forth, and that it 

was the duty of the apartment to get it cleaned up and 

keep a proper watch for it; and therefore they would 

be liable for not doing it. But your problem here is 

that you have got four drops of clear oil and the only 

indication of what kind of oil it is is twoof your wit- 

nesses who have said they thought it was vegetable oil. 

It looked like vegetable oil. It was clear, transparent." 

Drops of vegetable oil on the floor are not, ipso facto, garbage. 

Moreover, the matter only gave the appearance of vegetable oil. It 
could just as likely have been clear liquid soap, bleach, motor or lubri- 
cating oil or any one of a number of clear, transparent greasy or oily 
substances. That it was soap or bleach is not unlikely because of the 
proximity of the laundry room to the accident scene. To postulate that 
this liquid was "garbage" is to read into the record facts which were 
not elicited and proven below. Absent a finding that the matter causing 
plaintiff's fall was in fact garbage, the lengthy discussion by appellant 
on the effect of the Housing Regulations on garbage disposal is, as 


regards this case, not pertinent. 
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This Court recently has expounded on the effect of the Housing 


Regulations on a landlord's liability in the cases of Whetzel v. Jess 
Fisher Management Co., 1960, 108 U.S. App. D.C. 385, 282 F.2d 943; 
National Bank of Washington v. Dixon, 1961, __ U.S. App. D.C.__, 
301 F.2d 507, and, more recently, in Morgan v. Garris, No. 16247, 
decided May 31, 1962. Under the facts in the instant case, the applicable 
Housing Regulation is no more than a recitation of the common law 
principle: 
"Section 2602.1 - Cleanliness and Sanitation. Floors, floor 

coverings, and other walking surfaces shall be clean and 

free of dirt, dust, filth, garbage, human or animal wastes, 

litter, refuse, or any other insanitary matter." — 
which stated in other words — a landlord must maintain common hall- 
ways in a reasonably safe condition. He is not an insurer of the safety 
of his tenants. Actual or constructive notice of foreign matter on the 
floor is still a prerequisite to liability, and neither actual nor construc- 
tive notice of the particular foreign matter — whatever it was — on 
which plaintiff fell was shown. Again, there was no proof that the drops 
of "oil" or "grease" were garbage so no reasonable inference could 
arise that they came from or were dropped by a tenant walking in an 
easterly direction in the hallway carrying garbage to the chute. Indeed, 
a more reasonable inference would be, in the light of the location of the 
drops only 8 inches from the wall on the right entering the building, 
coupled with the normal and observable tendency of man to keep to the 
right in traversing any space, that the drops came from some package 
being carried on entering the building, that is, by a person walking ina 
westerly direction away from rather than toward the garbage chutes. 


Appellant relies on Rankin v. S. S. Kresge Co., 1945, 59 F. Supp. 
613, aff'd. 149 F.2d 934. This case is clearly distinguishable on its 
facts. In the Rankin case plaintiff fell on a substance that looked like 
ice cream near a counter at which school children were eating ice cream 
and defendant was well aware from long custom that the children left 
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remnants of their lunch on the luncheon floor during their lunch 


period. Accordingly, the substance on which plaintiff fell was the same 


type of foreign matter creating the condition of which the defendant was 


aware. Here, as already stated, there is absolutely no proof that the 
four drops of liquid or grease were garbage and no amount of aware- 
ness on the part of these defendants of the practice of the tenants in 
carrying garbage to the chutes could possibly be considered to have 
put them on notice of the unexplained presence of these small drops of 


transparent oil or grease. 


While defendants concede that there is evidence in this record 
that the management was aware of the fact that on occasion tenants did 
drop garbage in the halls, nevertheless, the Housing Regulations upon 
which plaintiff relies could not provide a basis for recovery in the 
clear absence of proof that this particular foreign matter was garbage. 


Accordingly, it is submitted that upon this evidence the plaintiff 
has also failed to prove by a preponderance of the evidence that the 
defendants breached any of the duties prescribed in the Housing Regu- 
lations or that any such breach was the proximate cause of the injuries 
she received. 


CONCLUSION 


In view of the absence of any proof of the nature of the foreign 
substance on the floor of the hallway, how long it had been there, or 
where it came from, there is no evidence of negligence sufficient to 
support arecovery and the District Court was clearly correct in 


finding for the defendants. On the same facts the result would have 
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been the same had the case been tried by a jury, because with or with- 


out a jury, the insufficiency of the evidence made the issue of liability 
a matter of law. The findings for the defendants should not be disturbed. 


The judgment below must be affirmed. 


Respectfully submitted, 


CHARLES E. PLEDGER, JR. 
JUSTIN L. EDGERTON 


925 Washington Building 
Washington 5, D. C. 


Attorneys for Appellees 
Of Counsel: | 


JOHN F. MAHONEY, JR. 
R. HARRISON PLEDGER, JR. 


925 Washington Building 
Washington 5, D. C. 
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No, 16, 038 September Term, 1960 


Agnes Rodenbur, District Court 
Civil Action No. 2267-60 
Petitioner, 
ve 


Honorable F. Dickinson Letts, United States Court of Appeals 
Judge, United States District Court For the 
for the District of Columbia, District of Columbia Circuit 
FILED Nov. 4, 1960 


Respondent, 


s/ Joseph W. Stewart 
Clerk 
Before: Wilbur K. Miller, Chief Judge, Edgerton 
and Bastian, Circuit Judges, in Chambers. 


ORDER 


Upon consideration of petitioner's action for leave to 
file a petition for writ of mandamus and of petitioner's motion 
for oral argument on the petition for writ of mandamus, it is 
ORDERED by the court that the motion for leave to file a 
petition for writ of mandamus is denied and that the motion 
for oral argument on the petition for writ of mandamus is 


denied. 


Dated: November 4, 1960 


Petitioner 
ve 


THE HONORABLE F, DICKENSON LETTS 
Judge, United States District Court 
for the District of Columbia 
Thire az.i Concztivstion, N. W. 
Washingtea, D. C, 


Respondent 


MOTION FOR LEAVE TO FILE A PETITION | 
FOR WRIT OF MANDAMUS 


Now comes the petitioner and asks leave of this Court to 


file the attached petition for writ of mandamus, The circum 
stances under which the respondent struck the demand of the 
plaintiff for a trail by jury in an action at law, in petitioner's 


judgment, require the issuance of a writ of mandamus, 


/s/Albert J. Ahern, Ir. 
ALBERT J. AHERN, JR. 
839 Seventeenth Street, N. W. 
Washington, D. CG i 
Counsel for Petitioner 
| 


CERTIFICATE OF SERVICE 


Ihereby certify that I have this 17th day of October, 1960, 
personally delivered a copy of the foregoing Motion for Leave 
to File a Petition for Writ of Mandamus to The Honorable F, 
Dickinson Letts, Judge, United States District Court for the 
District of Columbia, Third and Constitution, N. W., Washington, 
D. G., Respondent and mailed a copy, postage prepaid, to Charles 
E. Pledger, Esq., 925 Washington Building, Washington 5, D.C, 
Attorney for Defendants in Civil Action No, 2267-60. 


/s/ Albert J. Ahern, Ir. 
ALBERT J. AHERN, JR. 


e2Z2e 


Petitioner 


v. 
THE HONORABLE F. DICKINSON LETTS 
Judge, United States District Court 
for the Distxic: of Colurnbia 
Mtns wreleestocen et, Motorevay. aemeona im Nm Vi 
Wack =. Te ¢ 


Respondent 


PETITION FOR WRIT OF MANDAMUS 


1, The petitioner is a citizen of ‘ne United States, a resident 


of the District of Columbia, and is the plaintiff in Civil Action No, 


2267-60. 

2. The petitioner calls the Court's attention to the complaint 
seeking damages as a result of injuries she received on June 6, 1960. 
Petitioner, pursuant to the Rules of Federal Civil Procedure, de- 
manded a trial by jury. 

3. Petitioner says unto the Court that the defendants in said 
action filed a motion to strike plaintiff's demand for jury trial and 
attached as a part of said motion a clause contained in a lease running 
between plaintiff and the defendant Dreyfuss Brothers, Inc., erron- 
eously designated in said lease as "landlord, " in which said lease, 
in fine print, a provision was contained whereby the parties waived 
a jury trial as a result of any action, proceeding or counterclaim 


arising out of the use of the premises. The clause of said lease is 


7. Petitioner says unto the Court that the motion came on 
to be heard before Judge F. Dickinson Letts on September 27, 1960, 
and upon argument of said motion, it was requested that if:he had 
any doubts as to whether the clause was a question against public 
policy, in view of the divergence of views in the intermediate appellate 
court and Supreme Court of New York (neither of which were controlling - 
the intermediate court holding it void; the Supreme Court of New 
York hold it valid - see Waterside Holding Corporation v. Lask, 
233 App. Div. 456, 253 NYS 183; Zeesell Realty Co. v. Cunningham, 
215 App. Div. 811, 213 NYS 942; Nowey v. Kravitz, 51 A. 2d 496), 


that the matter should be referred for a full hearing in open Court 


but said respondent refused to entertain such an oral motion although 


the opposing papers filed by your petitioner stated: 
"We submit as a matter of law the clause in 

question in the District of Columbia is contrary 

to public policy. In any event, it could not be 

decided on a motion unless there was testimony 

in open Court and a full hearing to decide whether 

there was an intelligent waiver, signed by the 

plaintiff in this cause." 

8. Petitioner says unto the Court that the said respondent 
then ordered the jury demand of your petitioner stricken which peti- 
tioner asserts is in violation of the Seventh Amendment to the Con- 


stitution guaranteeing her a trial by jury. A copy of said judgment 


entered September 30th is attached hereto and made a part hereof. 


as follows: 


"IT IS MUTUALLY AGREED by and between 
Landlord and Tenant that the respective parties hereto 
shall and they hereby do waive trial by jury in any 
action, proceeding or counterclaim brought by either 
of the parties hereto against the other on any matters 
whatsoever arising out of or in any way connected 
with this lease, the Tenant's use or occupancy of 
Said premises, and/or any of injury or damage. " 


4. Petitioner says that subsequent to her demand for jury trial, 


@ motion to strike the jury trial was filed by the defendants Kaufmann, 
Dreyfuss and Dreyfuss Brothers, Inc., setting up as the reason for 
the motion the clause in said lease purporting to waive jury trial. 

5. Petitioner says unto the Court that opposing papers were filed 
to said motion setting forth that the said clause was against public 
policy, in derogation of the Seventh Amendment to the Constitution 
guaranteeing trial by jury and, in any event, said validity could not 
be ascertained in a summary hearing but could only be ascertained in 
a full hearing in open Court as to the validity of the lease, the under- 
standing of the parties and all facts in connection with the execution 
cf said lease. 

6. Petitioner says unto the Court she is presently incapaci- 
tated as a result of the accident which occurred on June 6, 1960, and 
that she, at notime, when she signed said lease, was aware that the 
fine print contained in said lease waived her rights under the Seventh 


Amendment to the Constitution, 


AGNES RODENBUR 
1820 Clydesdale Place, N. W. 
Washington, D. C. 
Petitioner 
ve 

THE HONORABLE F. DICKINSON LETTS 
Judge, United States District Court 

for the District of Columbia 
Third and Constitution, N. W, 
Washington, D. C, 


Respondent 


POINTS AND AUTHORITIES IN SUPPORT 
OF PETITION FOR WRIT OF MANDAMUS 
MENA MUS 


The action of the respondent Letts in Striking the jury demand 
is contrary to the recent pronouncement of the Supreme Court of the 


United States in Beacon Theatres v. Westover, 359 U.S. 500, 79 S, 
ce rag ee ON Oidiy 


Ct. 948. That mandamus is a proper remedy when a litigant is deprived 


of the right to a jury trial was definitively settled by Mr. Justice Black 
in Beacon Theatres v. Westover, supra, when he stated: 


"Respondent claims mandamus is not available 
under the All Writs Act, 28 USC 1651. Whatever 
differences of opinion there may be in other types 
of cases, we think the right to grant mandamus to 
require jury trial where it has been improperly 
denied is settled," Citing E,G., Ex parte Simons, 

247 US 231, #9, 240, 62 L ed 1094, 1096, 38S ct 

497; Ex parte Peterson, 253 US 300, 305, 306, 64 L 

ed 919, 921, 922, 40 S Ct 543; Bereslavsky v. 

Caffey, 161 F2d 499 (CA2d Cir); Canister Co. v. 

Leahy, 191 F 2d 255 (CA 3d Cir); Black v. Boyd, 

248 F2d 156, 160, 161 (CA6th Cir). Cf. Bruckman v. 
Hollzer, 152 F2d 730 (CA 9th Cir). But cf. Re Chappell 
& Co, 201 F2d 343 (CA Ist Cir). See also La Buy v. 
Howes Leather Co. 352 US 249, 1 Led 290, 77S Ct 309, 
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AGNES RODENBUR 
Plaintiff 
ve Civil Action No, 2267-60 
HELEN J. KAUFMANN, ETAL 
OPPOSITICN TO MOTION TO STRIKE 
JURY DEMAND 

Now comes the plaintiff and opposes the motion to strike her 
demand for jury trial and incorporates in this opposition, the legal 
points and authorities in support of her opposition. In support of the 
plaintiff's opposition, based on the paragraph in the lease set forth 
by the defendants, we wish to make the following two legal principles: 

1. The lease as written and the paragraph referred to 


violate the Seventh Amendment to the Constitution as dis- 


cussed by Mr. Justice Cardozo in Palko v. Connecticut, 


320 U.S. 319, and the cases cited by the defendants from 
the State Courts of New York are not controlling or 
persuasive since the District of Columbia has its due 
process measured not by those amendments to the Federal 
Constitution, which are deemed includible under the due 
process clause of the Fourteenth Amendment, but it has 


all ten amendments directly applicable to the District of 


Colur:tie, The Federal case cited in New York : 
is not controlling or persuasive since under Erie: 
Railroad Company v. Tompkins, 58 S, Ct. 81 7, 
304 U.S. 64, which merely applied the substance 
of law of New York ina diversity of citizenship 


case, 


2 The lease as drawn, "including the fine print, " 


upon which the defendants rely, should be strictly 

construed against the writer thereof, and in this 

case, the lease by its four corners denominates the 

defendant Dreyfuss Brothers, Inc, as landlord and 

neither the defendant Kaufmann nor the defendant ; 

David W. Dreyfuss is a party to saidlease, Since, 

in point of fact, the defendant Dreyfuss Brothers, Inc., 

is not the landlord but is the agent of the landlord, he 

cannot avail himself of the benefits of this clause 

which is in derogation of public policy, 

We ask the Court to inspect the lease, from cover to cover, 
Since the District of Columbia is directly subject to the provisions of 
the Seventh Amendment to the Constitution, providing for jury trial, 
the signing of this lease with its incorporated waiver of the right to 


jury trial cannot be construed as an intelligent waiver of such a right 


and should he construed by the Courts as contravening due process of 
law as guaranteed by the Fifth Amendment and in contravention of the 
rights safeguarded by the Seventh Amendment even though this lease 
would not be considered in derogation cf due process under the Four- 
teenth Amendmentito the Constitution if it were before a State Court 


tribunal, as pointed out in the defendants' motion in the cases of 


Waterside Holding Corporation v. Lask, 233 App. Div. 456, 253 


App. Div, 456, 253 NYS 183, Zeesell Reaity Co, v. Cunningham, 
215 App. Div. 811, 213 NYS 942 and Nowey v. Kravitz, 51 A. 2d 
496, or if it were before a Federal Court operating under the 
doctrine of Erie Railroad v. Tompkins, supra. 

We think the language of the 9th Circuit in Schaefer v. 
Gunzburg, 246 F. 2d 11, is directly applicable, where the Court 
Said: 

"This Court is firmly committed to the 

doctrine that the censtitutional right to jury 

trial should not be eroded by a flow of deci- 

sions giving force to dubious waivers and 

rationalized construction of the Federal Rules 

of Civil Procedure, Citing Bruckman v. 

Helizer, 9 Cir., 152 F. 2d 730; United Press 

Associztions v. Charles 9 Cir., 245 F. 2d 21." 

We submit as a matter of law the clause in question in the 


District of Columbia is contrary to public policy. In any event, it 


could not be decided on a motion unless there was testimony in open 


Court and a full hearing to decide whether there was an intelligent 
waiver, signed by the plaintiff in this cause. 
/s/ Albert J, Ahern, Jr. 
ALBERT J. AHERN, IR. 
839 Seventeenth Street, N. W. 
Washington, D. C. 
Counsel for Plaintiff 
CERTIFICATE OF SERVICE 
Thereby certify that I have this 16th day of September, 


1960, rrailed a copy of the foregoing Opposition to Motion to Strike 


Jury Demand, postage prepaid, to Charles E, Pledger, Jr.', Esq., 


Pledger, Edgerton & Richardson, 925 Washington Building, Wash- 


ington 5, D. C., Attorney for Defendants. 


/s/ Albert J. Ahern, Ir. 
ALBERT J. AHERN, JR. 


COMPLAINT FOR DAMAGES - NEGLIGENCE 
—_——S—a ee RECLIGENCE 


1. Plaintiff is a citizen of the United States and a resident of 


the District of Columbia. 


2. The defendant Helen J. Kaufmann is a citizen of the United 


States, a resident af the District of Columbia, residing at 3629 


Ellicott Street, N. W., and is part owner of the premises located 


at 1820 Clydesdale Place, N, WwW. 


3. The defendant David W. Dreyfuss is a citizen of the United 


States, a resident of the District of Columbia, residing at 3600 


Cumberland Street, N. W. » and is the remaining part owner of the 


premises located at 1820 Clydesdale Place, N. W. 


4. The defendant Dreyfuss Brothers, Inc. is a corporation 


incorporated in the District of Columbia, does business within the 


District of Columbia and is amenable to process. 
5. The amount in controversey exceeds $10, 000, 00. 


6 Plaintiff Says unto the Court that on or about June 6, 1960, 


she, as a tenant in the premises located at 1820 Clydesdale Place, 


N. W., Washington, D. C,, while walking across a common mall or 


walkway at the bottom of said building, used as both a common 


entrance and exit ways and as a common way for the disposal of 


refuse by the tenants in said building, 


and that while she was Proceeding 


her foot went into a large hole in the hallway which had a coat of 
grease about it, that your plaintiff was <hr-ist to the floor ane that 
she suffered a fracture of the left hip end left wrist. 

7. Plaintiff says unto the Court that these premises were owned 
by the defendants Helen J. Kaufmann and David W. Dreyfuss and that 
the care and maintenance of said premises was maintained by the 
defendant Dreyfuss Brothers Inc., that the defendant Dreyfuss Brothers 
Inc. was engaged in the business of renting said premises to the public 
and plaintiff says unto the Court that the defendants Helen J. Kaufmann, 
David W. Dreyfuss and Dreyfuss Brothers Inc. were all négligent in 
that they all had actual notice that the common way described above 
was in a dangerous and defective condition, that they had notice of 


the holes in the hallway and that the siad common walk way was 


used as a common passageway by the tenants of said building for 


entrance and exit and as a common way for tenants to dispose of 
their refuse. 

8. Plaintiff says unto the Court that despite this actual notice 
to all defendants of the dangerous condition of said hallway, on 
employee of the defendant Dreyfuss Brothers Inc. was also negligent 
in failing to keep the said hallway clean and allowed an pocaraitariog 
of grease which had been dropped in the hallway to further aggravate 


the dangerous condition that existed in the common way, that all 


defendants had notice of this dangerous an? dofecti-re condition and that 

they negligently failed to take reasonabie and proper cere to maintain 

it and to make it safe and proper for the use to which it was intended. 
9. Plaintiff says unto the Court that as a result of the negli- 

gence referred to above, this negligence proximately caused the 

fall of your plaintiff resulting in the fracture of the left hip and left 


wrist, that said injuries resulted in hospitalization, that she has 


suffered great pain of mind and body, that the injuries are of a 


permanent nature and that she will in the future incur further 
medical expense and that all said injuries were the proximate 
cause of each of the defendants listed above. 
WHEREFORE the premises considered, plaintiff prays for 
$50, 000. 00 against each defendant plus the cost of this suit. 
/s/ Albert J. Ahern, Ir. 
ALBERT J. AHERN, JR. 
839 - 17th Street, N. W. 


Washington, D. C, 
Counsel for Plaintiff 


Plaintiff demans trial by jury. 


/s/ Albert J, Ahern, Jr. 
ALBERT J. AHERN, JR. 


AGNES RODENBUR 
Plaintiff 


vs. 


CIVIL ACTION | 
HELEN J. KAUFMANN 
and FILE NO. 2267-60 
DAVID W. DREYFUSS ; 
and 
DREYFUSS BROTHERS, INC, 


MOTION OF DEFENDANTS TO STRIKE PLAINTIFF'S 
DEMAND FOR TRIAL BY JURY 


Defendants move to strike plaintiff's demand for trial by jury 
appearing on the complaint in the above entitled cause and for reason 
therefor says that the lease by and between defendant Dreyfuss 
Brothers, Inc, and plaintiff by virtue of which plaintiff was a tenant 
in the premises located at 1820 Clydesdale Place, N. W., Washington, 
D. C. on the date alleged in the complaint contained the following 
provision: 

"IT IS MUTUALLY AGREED by and between 
Landlord and Tenant that the respective parties 
hereto shall and they hereby do waive trial by 
jury in any action, proceeding or counterclaim 
brought by either of the parties hereto ag ast 
the other on any matters whatsoever arising 
out of or in any way connected with this tease, 


the Tenant's use or occupancy of said premises, 
and/or any claim of injury or damage. " 


Accordingly, under this provision plaintiff has waived trial by jury in 


this action, 


PLEDGER, EDGERTON 
PLEDGER, EDGERTON & RICHARDSON 


By. 
Charles E, Pledger, Jr. 
925 Washington Building 
Washington 5, D. C, 
Attorneys for Defendants 
TO: Albert J, Ahern, Jr. 
839 17th Street, N. W. 
Washington, D, C. 
Attorney for Plaintiff 
PLEASE TAKE NOTICE that the memorandum of points and 
authorities in support of this motion are attached hereto, The Rules 
of the Court require that if you oppose the granting of this motion you 
shall file with the Clerk of this Court within five (5) days from the 
date of service of a copy of this motion upon you, or within such 
further time as the Court may grant, or, as the parties to this 


Suit may agree upon, the statement of points and authorities upon 


which you rely, and serve a copy thereof upon counsel for defendants, 


PLEDGER, EDGERTON & RICHARDSON 
By. 


Charles E, Pledger, Jr, 
Attorneys for Defendants 


Service of a copy of the foregoing motion of defendants to strike 


plaintiff's demand for trial by jury, together with memorandum of 


points and authorities in support thereof, was made unon Albert J. 


Ahern, Jr., attorney for plaintiff, by mailing a copy thereof, postage 


prepaid, to him at 839 17th Street, N. W., Washington, D CGC, 


this 19th day of August, 1960. 


Charles E. Pledger, Jr. 


AGNES RODENBUR 
Plaintiff 
vs. CIVIL ACTION 

HELEN J. KAUFMANN FILE NO. 2267-60 
3629 Ellicott Street, N. W. 
Washington, D. CG 

and 
DAVID W. DREYFUSS 
3600 Cumberland Street, N. W. 
Washington, D. C, 

and 
DREYFUSS BROTHERS INC. 
1019 15th Street, N. W. 
Washington, D. C, 
Washin 

Defendants 
ANSWER OF DEFENDANTS TO COMPLAINT 
First Defense 


The complaint fails to state a claim against defendants, or any 


of them, upon which relief can be granted, 


Second Defense 


Defendants admit that defendant Helen J. Kaufmann and defendant 
David W. Dreyfuss are the owners of the premises at 1820 Clydesdale 
Place, N. W.; admit that defendant Dreyfuss Brothers, Inc. does 


business in the District of Columbia and rented said premises to the 


public; admit that plaintiff was on the date alleged a tenant of said 


premises; deny that defendants were negligent in any of the respects 
alleged; deny a dangerous and defective condition; deny notice; aver 
that they are without knowledge or information sufficient to form a 
belief as to the truth of the allegations as to plaintiff's injuries and 
expenses; deny proximate cause and deny each and every tive allega- 
tion of the complaint, not heretofore specifically answered 
Third Defense | 

Plaintiff failed and neglected to exercise due care for Ber own 
safety at the time and place alleged and defendants aver that such 
failure and neglect caused or contributed to cause the aiened injuries 


and consequences thereof, 


AGNES RODENBUR 
Plaintiff 
vs. CIVIL ACTION 
HELEN J. KAUFMANN FILE NO. 2267-60 
and 
DAVID W. DREYFUSS 
and 
DREYFUSS BROTHERS, INC. 
Defendants 
MEMORANDUM OF POINTS AND AUTHORITIES IN 


SUPPORT OF MOTION OF DEFENDANTS TO STRIKE 
PLAINTIFF'S DEMAND FOR TRIAL BY JURY 


The Court held in Van Leyden et al vs. 360 East 55th Street 


Corporation et al, 39 F. Supp. 879, that a provision identical to the 


one quoted in the motion waiving the right to trial by jury was binding 
upon the parties thereto, 

See also to the same effect Waterside Holding Corporation vs. 
Lask, 233 App. Div. 456, 253 NYS 183; Zeesell Realty Co. vs. 
Canningham, 215 App. Div. 811, 213 NYS 942. 

The Court said in Nowey vs. Kravitz, 51 A. 2d 496 that an 
agreement to waive jury trial was binding and not against public 
policy. 

In view of the language of the provision in the lease waiving 


trial by jury and in the light of the aforementioned authorities, it 


is respectfully submitted that this motion to strike the jury: demand 


should be granted. 


PLEDGER, EDGERTON & RICHARDSON 


By. 
Charles E, Pledger, Jr. 
925 Washington Building 
Washington 5, D. C. 
Attorneys for defendants 


TRS5 
BY MR. AHERN: 
State your full name, Ma'm? 
Agnes Rodenbur. 
And where do you live at the present time? 
1610 Park Road, Northwest, 
And would you mind giving us your age, Ma'm? 
Sixty-seven. 
And directing your attention to the month of June, 1960, 
specifically June 6, 1960, where did you live at that time? 
1820 Clydesdale Place, Northwest. 
And what type of an establishment did you live in? Was it 
a house or was it an apartment? 
Apartment building. 
And what type apartment did you have? 
Bedroom apartment. 
And was there any specific name for this apartment house 
that you lived in, or did it just have an address? 


The address, 


And what floor of the apartment house did you live on? 


The fourth. 


TR 6 

Q Do you recall what your apartment room number was or 
your apartment number? 
412. 
Did this apartment house have a lobby? 
Yes. 
How would you get from the basement floor -- how would 
you get from the lobby to your apartment? | 
Three steps and then the elevator, 
You'll have to speak up now so that the judge can hear you, 
Would you use an elevator? ) 


Yes. 


And was it a self-operating elevator or did they have 


elevator people manning the elevators ? 

Self-ope rated, 

Now, in this apartment that you had, did you have your own 
washing machine in your apartment? 

No. 

Was there any laundry room or laundry facilities available 
in this apartment house? : 

No. 


Was there a laundry room in the apartment house? 


WR 6,7 


Was there a laundry room in the apartment house? 

In the apartment house, yes. 

Where was that? 

In the basement. 

And now with respect to the basement, what else was in the 
trsement besides a laundry room? 

An incinerator, store rooms, 

£11 right, now when you say incinerator, was it-- where 
was the incinerator in the basement with relationship to 
the laundry room? 

Around towards the laundry room, 

Now, did you, when you were a resident of the apartment 
house, prior to June of 1960, did you use the laundry room 
day by day to do your laundry or however often you would 
do your laundry? 

I washed the things in my own apartment or sent them to 
the laundry or cleaner. 

So do Itake it from your answer, Ma'm, that you did not 
use the facility of the laundry room? 


Just once, 


TR 7,8 


Q When you say "just once" do you mean just once prior to 
this unfortunate incident in June of '60? 
Yes, 
Now, with re-oect to your disposal, your garbage or what- 
ever, your refuse that you would have, Would you take that 
down to the basement or would anybody fake that down for 
you? 
THE COURT: Wait just a minute, Would you first bring 
out whether or not there was a chute running to the incin- 
erator from the upper floors or whether the garbage had 
to be put in from the basement? : 
MR, AHERN: Yes. 
THE WITNESS: Two chutes, 
BY MR. AHERN: 


All right, now with respect to His Honor's question, you 


were living on the fourth floor; was there a disposal unit 


on the fourth floor where you could put your garbage in on 
the fourth floor and it go down to the basement or would it 
have to be taken down to the basement for the disposal? 
On each floor every day except Sundays and holidays - 


No, just try to listen to my question, 


TR 8, 9 
MR. EDGERTON: .She didn't understand the question. 
BY MR. AHERN: 
I'm not interested in when garbage was picked up. My 
question is, “he apartment where you lived on the fourth 
floor, was ti-cre 2 disposal unit on the fourth floor where 
you could et your garbage in or would the garbage have to 
be taken dewa to the basement to the garbage unit? 
No. 
I mean -- the garbage cans were opposite the elevator 
and we brought out garbage there, 
Well -- 
THE COURT: Let me try this: 
Madam, in some apartments the incinerator where gar- 
bage and trash are burned is actually in the basement but 
there is aichute running from the basement, a chute that 
discharges inside the incinerator and it goes all the way to 


the top floor and on every floor there is an opening in the 


chute where you can put your garbage and it will go on down 


inte the basement and burn, Was that kind of an arrange- 
ment in existence in your apartment? 


THE WITNESS: No, 


TR 


9, 10 
THE COURT: Then, if you had the garbage from your 


apartment it had to be put in the hall and it had to be physically 
carried to the incinerator in the basement; is that correct? 
THE WITNESS: No, : 
BY MR, AHI -. 5: 
How would it 7=" -o the basement in the incinerator? 
The two gar’ x: .ans were opposite the elevator. : The 
janitor took those two cans down every morning except 
Sundays and holidays. That is when we brought it down our- 
selves if we had any to bring down, 
Well then the answer to His Honor's question -- try to 
listen to the questions, Mrs, Rodenbur, because it is impore- 
tant that yo.. make your answer responsive to the questions - 
in response to His Honor's question, if somebody ae the 
fourth floor had garbage, it would have to be taken by 
either the janitor who would pick it up whenever he did 
pick it up or the person = it would have to be cesar 
carried down to the basement; isn't that right? | 


Yes. 


There would be no chute on the fourth floor or the fifth 


floor where it could be done? 


OPY AVAILABLE 


riginal bound volume 


TR 10,11 


A 


Q 


No. 

All right. Now, in June of 1960, how many janitors were 

there in the building where you lived? 

7: vras only one at the time of the accident, 

‘z:d do you re. . what his name was? 

Mr. Golder. 

All right, no ./axg back to this question of garbage 
disposal, when, according to your best recollection, would 

the garbage be picked up and brought down to the hasement 

where it would be deposited? 

Nine o'clock, 

And who would do that? 

The janitor. 

And is that the janitor whose name you just gave a moment 

ago? 

Yes. 

All right, now directing your attention, Mrs. Rodenbur, 

to June 6, 1960, the day when this happened, did you have 

occasion to go down to the basement on that day? 

Yes, 


Now, just be calm now and tell His Honor in your own words 


BEST COPY AVAILABLE 
from the original bound volume 


TR 11, 12 
first, how did you get from the fourth fiooz to the basement ? 
Yes. 
Which did you do? 
Took the elevator to the lobby and walked on down at the time. 
MR. EDGERTON: Excuse me. I didn't quite understand 
THE COURT: She took the elevator to the lobby and then 
walked to the basement. I take it, the elevator doesn't go 
all the way to the basement. 
THE WITNESS: Yes, it does. 


BY MR. AHERN: 


Why did you not take the elevator to the basement? Why 


did you get off at the lobby? 

I stopped to get my mail. 

Now, were you going to the basement for any specific pur- 
pose that day? 

Yes, I was going to see the janitor about repair work. 

And specifically what repair work were you concerned with 
at that time? 

Finish putting up the lights and little things around that I 
possibly -- 


And did you walk down into the basement ? 


TR 12 


A 


From the first floor. 

All right. Now, when you got down into the basement were 
you, in your own words first, before I show you any pic- 
tures, would you describe in your own words so His Honor 
may get some idea, when you get down to the basement, what 
does it consist of? Describe it as best you can in your own 
words, what you see when you get down into the basement? 
I saw the doorways to the two janitors' apartments, the 
elevators and the two storerooms. 

Now, there -- is there a long hallway in the basement? 
Yes. 

4nd in order to put your garbage into -- or your refuse into 
the disposal unit must you walk down this hallway? 


Yes, 


TR 15, 16 


BY MR. 4HERN: 
401 right, did you come down the stairways that were at the 
opposite end from the trash chute? 


Yes. 


4nd when you came down into the hallway, will you tell us 


what you did? 


TR 16 


4 


2 


I stopped at the janitor -- Mr. Harris! doorway. 

Well now when you say you stopped at the janitor's doorway, 
I take it then that you walked up to the doorway. 

Yes, 

And when you stopped at the doorway, what did you do? 
Mr. Golder said that Mr. Harris was out somehwere ane 
asked me what he could do for me. 

Now who is Mr. Harris? 

The other janitor. 

And there were two janitors on June 6, '60? 

Yes, but he was not on full duty. 

Harris was on part-time duty? 


Yes, 


4nd after you had this talk with the janitor in fron of his 


door, was this the doorway to his apartment ? 

To Mr. Harris' apartment, 

All right, after you had that discussion with him, what then 
did you do? 

I went down towards the laundry room. 

4nd the laundry room is at the opposite end of the hall; is 


that it? 


#nd did you actually go into the luandry room or did you 
just look into the laundry room? 
I looked into the laundry room. 
énd whet did you see when you looked into the laundry 
room ? 
Trash man at the docr. 
4nd what did you say when you saw the trash man at the door? 
I said "Just a minute", and I walked down towards the other 
jenitor. 
When you say you walked down towards the other janitor, do 
Itake it to mean that you retraced your steps down the 
common way? 

s. 
£nd was the -- was there anyone else in the common wey 
at that time when you started walking back towards the 
jenitor's door? 
Just the janitor. 
What's the janitor's name ? 


Mr. Golder. 


4nd did you say anything to Mr. Golder as you were walking 


TR 17, 18 


4 


towards him? 
I said "the trash man's at the door." 


4nd now having in mind the trash chute and incinerator end 


the laundry room, how far down the common way -- first of 


all, how far down the common way were you when you first 
made this statement to Mr. Golder that the trash man was 
at the door if you can approximate it for us? 

Well, on the way. 

4.11 right, now while you were walking on the way did some- 
thing unusual happen? 

Yes. 

Now, first of all, will you tell His Honor as best you can, 
looking at this diagram, how many fect you had walked 
down the common way towards the door and towards the 
elevator before this unusual thing happened? 

Well, it secmed a few feet away from the janitor's work- 
room on the right hand side. 

4nd by the janitor's workroom, I point here to this as 
marked "door". Would this approximately -- (Indicating) 
No, where it says "the janitor's workroom". Uh huh, | 


Were you on the trash-chute side of the janitor's workroom 


TR 13, 19 

or had you gotten beyond the janitor's workroom ? 
Before. 
4:3 right, and then cid something unusual happen? 

Se 
Now, I want you to tell His Honor in your own words what 
hapoened? 
My foot ianded on something squashy, I heard a squashy 
sound and slid me directiy into a hole and my hecl was 
stuck and I tried very hard to get it out, 
fii right now, first of atl, which foot slipped? 
The left one, 
And when it slipped, you say your heel went into a hole? 
Yes. 
4nd tell us what next happened, what did you try to do 
and what happened? 
I tried very hard to get my heel out by turning it, twisting 
it, doing everything and all at onceit came out and it threw 


me clear across to the other side of the passageway, 


Now when you say "threw you" to the other side of the passagee 


way, do you mean to the other wall on the other side? 


Yes, yes. 


TR 19, 29 


Q 


4nd were you thrown to the floor? 

Yes, with a terrific jerk, 

And did any part of your body hit the wall on the other side? 
Well, Iwas unconscious for a time so I don't know exactly, 
All right, now -- 

I was very close to the wall. 

411 right now let me ask you this: 

ffter you fell to the floor cid there come a time when you 
were conscious and you were able to observe where ydu were? 
Yes, I was trying to straighten myself out anc whi le I was 
waiting for the janitor to call the management, I looked 
across to where I had fallen from, 

4nd will you tell His Honor what you saw? 

Well, I saw this streak across the floor from where I fell 
to and I saw some holes there in the floor, 

THE COURT: AL right, now wait just a minute, Would you 
mind, by moving your finger back and forth over that hall- 
way, secing if you can locate the spot where she slipped and 
her heel went in the hole ? 


MR, AHERN: (Indicating on board) /11 right now, having 


in mind this marker, "janitors! workroom", will you tell 


TR 20, 2! 
me to stop as I draw my finger as to where you first began 
to slide or where your foot first began to slip? 
THE COURT: Weli tell him to go to the right, left, up or 
down until you get to the point, 
BY WR, AHERN: 
AL right, to the right of this? (Indicating) 
Left, 
Left? 
Um hum, a little further, 
A little further down? 
Yes, 
“bout there? (Indicating) 
Somewhere about there, 
THE COURT: Put an X there, 
THE WITNESS: Not exactly, 
THE COURT: Now, where was the janitor standing at that 
time if you know, approximately? 
BY MR. SEERN: 
Where was the janitor at that time? 


He was coming towards me, 


Where was he? Was he, as I move my finger, was he 


TR 21, 22 
directly in front of you or was he at an angle? 
£t an angle, 
Well, was he to the elevator? 
No, he was by his own apartment door somewhere. 


THE COURT: You mean the workroom door or what? 


THE WITNESS: What's this coor doing to the left of the 


janitors' workroom? 

BY MR. AHERN: 

Well, isn't there a door that is up towards the trash chute 
from the janitors! workroom? 

I can't place it, 

411 right, well where do you place the janitor, looking at 
this diagram, when you first began to slip, where was he? 
He was coming towards me, 

Well, where was he, though, Mrs, Rodenbur, approximately, 
in this diagram? Was he next to the elevator; was he -- 

I stepped aside to let him pass so he must have been right 
beside me somewhere, 

Well now that is what I want to get at; when you first began 
to slide, were you right near the janitor? 


Yes. 


TR 22, 23 
© Did you make any -- when you say you moved to let him by, 
tell His Honor what you mean by that? 
I stepped a little aside to the regular path, 
THE COURT: You mean you stepped to the right or left? 
THE WITNESS: Stepped to the right, 
THE COURT: To the right, 
BY MR. /HERN: 
To atiow the janitor to pass you? 
Yes, 
Was the janitor at that time moving towards the laundry 
room where the trashman was trying to get in? 
Yes, 
4nd was it at that time your foot began to slip? 
Yes, slipped so fast, 
fli right now tell His Honor t hen approximately when you 
finally landed, where were you with relationship to the 


elevator? 


Well, Idon*t know how many feet but it is to the left 


of the elevator. 


The left of the elevator? 


TR 23, 24 
THE COURT: You said you fell against the wall. Did you 
fall against the wall at the top of the picture or the bottom? 
TH WITNESS: Top. 
THE COURT: Top? 
MR. AHERN: At the top? 
THE WiTNESS: Um hum, 
THE COURT: Well put a circle up there somewhere — 
around to the left of the elevator, We realize this is all 
approximate, 
THE WITNESS: Well that door up there near the janitors! 
apartment, : 
BY MR, AHERN: 
That purports to be the janitor's apartment? 
Well it was past the janitor's apartment to the left, 
You mean further towards the trash chute ? 


Yes, 


In other words, you definitely place in your mind that you 


fell before the janitor's apartment; is that right? 
BY MR. AHERN: 
Then this would be about where, would it be about here 


that you began to slip? 


4nd you ultim ately came to rest in front of the janitor's 
apartment; is that right? 

No, if you -~ some feet to the left, 

How many feet would you say? 

I don't know, 

Well, would you say three feet, five feet? 

Maybe five, I don't know for sure, 

MR. AHERN: Filpxt "rest" here, (Writing on diagram 
at board. ) 

BY MR, AHERN: 

Now, 2s you were lying down on the floor, you said you 
Saw Some streak marks; is that right? 

One streak, I think it was, 

You saw one streak? 

Um hum, 


Welt, describe to His Honor as best you could what that was. 


Imean, could you identify what made up the streak? 


No. 
22 right, now did you see the hole that you had fallen in? 


There was more than one hole, 


TR 25, 26 

¢. Were you able then to pinpoint the particular hole? 
No, 
That your foot went in? 
No, 
When you say there were more than one hole, will aoe tell 
His Honor as best you can how many there were right about 
that area where you slipped? 
I couldn't tell you, 
When you say there were more than one, could there have 
been two, three, four, approximately how many? : 
Might have been two or three in all, 
And -- 
Wait a minute, how many? Two or three in ell, 
THE COURT: All right, do you have Plaintiff's shoes she 
was wearing? , 
MR. AHERN: Yes, Ido. Now, Mrs, Rodenbur, will on 
produce for us the shoe that you wore on this occasion? 


THE WITNESS: Yes. 


MR, AHERN: Your Honor, may I have -- I think for the 


record it should be marked, 


THE COURT: It should be marked, 


TR 26, 27 
MR, “AHERN: As Plaintiff's Number 1. 
THE COURT: Has the shoe been repaired? 
THE WITNESS: Well, it was all scuffed from being down 
in the hole end pulling it out, so we had both shoes repaired. 
BY MR. AHERN: 
All right, when you say the shce has been repaired -- 
I mean just the heel, 
The heel has been repaired? 
THE COURT: Did iunderstand correctly? I thought the 
heel came off entirely, 
THE WITNESS: No, the heel didn't come off at all, 
MR, AHERN: The shoe came off, 
THE WITNESS: The shoe came off, 


THE COURT: Oh, the shoe came off, 


(4 woman's shoe was marked as Plaintiff's Exhibit 


Number 1 for identification, ) 

BY MR, AHERN: 

Now, did the janitor make any -- 

THE COURT: Wait a minute. Do you offer that in 
evidence ? 


MR, AHERN: Yes, at this time I move its admission, 


TR 27, 28 
THE COURT: Is there any objection? 
MR. EDGERTON: No, no objection except that it is 
understood, of course, that it does not represent the cone 
dition of the shoe immediately following or since then | 
because they had it repaired, 
THE COURT: Well, it is admitted for the general purpose 
of showing what type of show and what the Court is neni 
ularly interested in is the size of the heel that was cavcivet 
It will be admitted, 
(The woman!s shoe Previously marked as Plaintiffts No. 1 
for identification was admitted in evidence, ) 
BY MR. AHERN: 
Now, when you were lying on the floor, did the janitor come 
over and say anything to you about the substances that 
were on the floor? 
No. 
Did you have any conversation with him at all at that time? 
I may have said that my hand -- my fingers hurt and my hip 
hurt, 


411 right, and then what happened then, after that, when you 


were on the floor, what was the next thing that happened? 


TR 23 


p 
4. 


The janitor went and called the management, 

4nd were you then removed from the premises? 

Not then, 

What happened to you? 

He tried to lift me up and my foot was dengling just by a 
thread and he couldn't hold me up and he put me down again, 
My wrist was dangling, 

4nd, all right, then what transpired after that? 

He said, "Don't worry about the expense; the management"'-- 
Well, we can't go into that phase of it, Ma'm, other than 
expense -~ 


Well, when he asked me about my hospitalization -- 


TR 40 


lat 
. 


Mrs, Rodenbur, coming back for just 2 moment in our 
thinking. just prior to the time you fell, do I understand 
your testimony that you were walking toward the janitor 
and that you were talking to him? 


Yes, 


4S you were talking to him, was he also advancing towards 


you? 


Yes, we were Passing each other, 


TR40, 41 


QO 


nd so that I have it clear in my own mind -- 

THE COURT: Well I don't have it clear because I can't 
hear her, 

BY MR. AHERN: 

{li right, Iteli you, Mrs. Rodenbuz, will you talk into that 
microphone, I'd rather have it too loud then not be able 
to hear it, 

All right, I'm sorry, 

Do I understand your testimony correctly that as you were 
talking to the janitor and as you were virtually next to him, 


that you stepped so as to allow kim to pass and it was at 


that time that you began to slip and that your foot went into 


the hole? 

Se 
Now, can you tell His Honor, prior to this June the 6th 
when you went down into this hallway, this common wey, 
this basement, when was the last time before that that you 
had ever been down there? 
Can't recalt right now, 
Well, would it have been a week or would it have been a 


morth? 


TR 41, 42 


4 


° 


4 


oO 


A 


Oh, it was Saturday night. 

Now, when did this accident happen? 

Oa a Monday. 

On a Monday? 

Um hum, 

Aad you say you had been there on a Saturday, is that it? 
Yes. 

What hed caused you to be there on a Saturday? 

Icame home the easy way, from my daughter's car. 

ind on that particular Saturday, you had come down that 
common way; is that right? 

Yes. 

Now, other than this event on June the 6th, do I take it from 
your testimony that you, yourself, had no occasion to use 
the laundry facility in the basement? 

No. 

Was it a matter of practice to you also, prior to June of 


60, did you ever carry your own garbage as -- did you 


ever avail yourself of the right to carry your own garbage 


down te the basement and into the chute or did you allow 


the janitor to do it? 


TR 42, 43 
4 No, Saturdays and -- or Sundays and holidays, he did not 
collect so I carried -- if I went out anywhere on a Sunday 
I would carry a bag or two and put it down the chute. 
So there would have been certain occasions on a Sunday, 
as Itake it, that you would have carried a bag of your. own 


down to the chute, is that right? 


Not regularly, just if I happened to pass down, I would 


take it, 

If you happened to do it? 

Yes, 

Do I understand from your testimony that the janitors 

did not pick up garbage on weekends, Saturdays, and Sundays ? 
No, Sundays and holidays, ! 
Sundays and holidays ? 

Yes. 

They did pick it up on Saturdays ? 

Yes, 

All right: new, as you were talking to the jenitor and as 
you were eppzoacking him, did you notice or see this hole 
or foreign substance that was on the floor? 


No, 


TR 64, 65 
MR, AHERN: Yes, 
THE COURT: Well, now I will admit 2-2, 2-5, 2-9 and 
2-10, Unless we can identify -- well, I will tell you what 
we will do with these, ss to 2-7, 2-8, 2-4, 2-3 and 2-1, 
they will be admitted with the understanding that they show 
the floor at some point in the hallway running east and west, 
but unless further identified we don't know what part of the 
hallway they show, 
MR. AHERN: All right, 
MR, EDGERTON: ‘411 right, sir, 
4HERN: The ones you admitted were what now? 
COURT: I admitted without any reservation 2-2, 2-5, 
2-9 and 2-10, The remainder of them which are 2-1, 2-3, 
2-4, 2-7 and 2-3 were admitted for the limited purpose 
which I stated. 
(Thereupon, Plaintiff's Exhibits 
Nos, 2-1 through 2-10 (photo- 
grephs) were received in evidence, ) 


(In open court:) 


THE COURT: Now, go ahead, Mz, Ahern, 


TR 81, 82 CROSS EXAMINATION 
BY MR. EDGERTON: 
Q Now, you lived in this apartment about a year and a half, 
had you? 
A Yes, 
Q Now, let me ask you this, Mrs. Rodenbur. 
This common way as we call it, or this basement, hallway, 
this in on the ground level, is it not, of the building ? 
A Yes, 


Q And these two exits indicated on this driveway pointing 


toward the street, that's the ground level approach from Clydes- 


dale Place, is it not? 

A Yes. 

Q Now, the main lobby or entrance of the building is about 
where I've got my hand, is it not, or the next floor above? : 

A Yes, 

Q Now, is not this hallway frequently used by people coming 
in off the street to go to their apartments? 

A Especially when they carry something. 

Q Yes. So this is a very frequented passageway, is it not? 


A Yes, 


TR 82, 83 
Q People habitually use it? 
A Yes. 
©& Would you say they use it more frequently than they do 
the lobby upstairs? 
A Yes, they do. 
@ And they walk to the elevators and take the elevators to 
their apartments ? 
A Yes. 
© And you've seen this happen with other tenants besides your- 
self, have you not? 
A Yes. 
Q Many times? 
Yes. 
Q Allright. And you yourself have done it many times? 


Yes. 


Q How many times a week would you say you went in and out 


this way to go in and out of the building? 
Well -- sometimes almost every day. 
Somestimes almost every day? 
Uhuh. 


So you were thoroughly familiar with this corridor, were 


TR 83, 84 
you not, Mrs. Rodenbur? 
A Yes. 
Very familiar to you? 
You knew Golder, the janitor, too, did you not? 
Yes. 
Did you know him well? 
No. 
But you had seen him in and about the building ? 
Yes, 
Now, on this particular morning -- what time of day was it? 
Somewhere after lunch time. I had had my lunch. 
You had had your lunch? 
Yes, I went down --- 
Excuse me. 
I went down to get the mail. 
You went down to get the mail, 
Then you were going down to the laundry room? 


Yes, 


Then as you came down the stairway you walked along the 


passageway to go to the laundry room as indicated here? 


A Yes, 


TR 84, 85 


Q So you had to traverse the whole length of the passageway 


to get to the laundry room? 

A Yes. 

Q And did you see anything on the floor as you walked along the 
passageway? 

A No, just walked. 

@ It looked the same as it always had, didn't it? 

A Yes. 

TR 94 

@& Now, which foot are you indicating? 

A My left, 

© Your left foot, wearing this shoe, Plaintiff's Exhibit 
Number 1 -- you felt the heel of this shoe catching something -- 
is that correct? 

& Yes, and the suction or something must have held it in until 
I finally managed to get it out, 

Q Mrs, Rodenbur, let's make one thing clear before we go 
any further. 


This is not the heel that was caught -- is that right? 


TR 83, 89 
© md how clese was Golder to you when you fell? 
Well, we passed each othe and just as he passed me, and 
I stepped aside to let him pass, I Slipped and fell in the hole. 
Are you quite clear about that, Mrs, Rodenbur? 
Yes, Iam, 
TR 93 


BY MR. EDGERTON: 


Well, all right, This is your right shoulder from the wall, 


or the nearest portion of your body to the wall? 

Yes, 

Twelve or fourteen inches ? 

Well, I can't say definitely how many inches, 

‘snd that's approximately the position you were in when 
you started to fall? 

Yes, 

That close to the wall? 

Well, I can't say definitely, because it was a very critical 
moment, I wasn't taking measurements, 

Did you reach out? Did you grab the wall to get your balance? 
I thought the wall was smocth and nothing to hang on to, 


Did you reach for the wall? 


TR 93, 94 

4; Ircached for something, 

= Did you touch the wall? 
No, I didn’: touch the wall, This fcot was up and this one 
was stuck in the hole, you lmow, like you're walking, 
That's what I want to ask you next, Mrs. Rodenbur, 
4i2 right, new, as you were passing Mr. Golder something 
happened to you <- is that right? 

Ss. 

What was it that happened? 


What was the first thing you ncticed that was unusual? 


I don't know whether it was my rubber heel that squashed, 


made a squashy noise, or whether it was oil, something 
Squashy, I heard that little suction noise, 

You didn't see anything down on the floor? 

I wasn't looking, 

4nd you hadn't seen anything on the floor when you went 
down, or before ? 

No, and my heel caught in it. There must have been a 


suction that kept my heel in there, 


TR 95, 96 
Q Well, in any event you were wearing this shoe and you felt 
this heel, or worn heel --- 
A (Interposing) Yes, worn heel. 
Q (Continuing) -- catch in something -- is that right? 
Did it catch? 
A It skidded into the hole directly, whether it was oil on the 
hole or grease around the hole or ---- 
@& Well, you didn't see any oil or grease, did you. 
A. Ididn't look for any. 
@ So you don't know whether it was oil or grease or what it was? 
No. 
Did you feel your foot slip or slide ? 
Yes, it slipped directly into the hole. 


Now, which way did it slip or slide? 


A 
Q 
A Toward the hole -- I mean forward. 
Q 


Oh, no, we don't even know where the hole is, so we don't 
know where that is. 

All right, which way did your foot slide ? 

Forward. 

Forward? 


Yes. 


TR 96, 97 
Q As you put your left foot down you felt it slide forward -- 
is that correct? 

Yes. 

Until it caught in something? 

Yes, 

And then what happened? 

It stuck there until I managed to get it out. 

Well, were you walking when this happened? 

Yes, and I had this foot lifted, you know how you are when 
you walk, 

Q And you continued to walk, did you? 
A No, I stuck -- 

THE COURT: Wait a minute. This foot doesn't mean 
anything in the record. Excuse me. Which foot did you have 
lifted? 

THE WITNESS: The right. 

BY MR. EDGERTON: 

The right foot. And the left foot was caught? 

Yes, 


And the right foot continued to move ? 


No, I couldn't move. I stood there with this foot up. 


TR 97, 98 


© Excuse me. Pardonme, Mrs. Rodenbur, your left foot is 


caught -- is that right? 
A Yes. 
C And your right foot was moving? 
A It was just before Ifell, It was Suspended that way. My 
other foot was stuck in the hole, so I stood there for a couple of 
seconds; I don't know how long. 
Q Then you stood there and you pulled to try to get your left 
foot out? : 
A Yes, 

BY THE COURT: 
Q Now, when you were pulling, was your right foot on the floor? 
A No, it was not; it was up. 
Q How can you pull if you have got your right foot off the 
floor and your left stuck? 
A  Wiggling around this way, and one foot was down and that's 
what tripped me. 

THE COURT: Go ahead 

BY MR. EDGERTON: 
Q Now, Mrs. Rodenbur, I'm not trying to trap you or put 


words in your mouth; I'm just trying to get the picture here, 


TR 98, 99 

You say you were standing there pulling your left foot and 
your right foot at all times was off of the floor? 
A That's the way I remember it. 
Q Now how -- and you said this was a matter of several seconds? 
A Idon't know, sir, whether it was one second. It seemed 
like a long time to me. 
Q How many times did you try to pull your foot out, your 
left foot out ? 
A Itwisted around this way and I twisted around that way and 
all of a sudden it came out. 

THE COURT: Wait a minute. All of a sudden -- I couldn't 
get that. 

BY MR. EDGERTON: 
Q All of a sudden -- well, you tell His Honor. All of a 
sudden what ? 
A My heel came out of the hole. 

THE COURT: Your heel came out of the hole? 

THE WITNESS: Yes, that's what threw me. 


TR 101 


Q Now, you had not seen any hole or depression in that walkway 


before this accident happened? 


TR 101, 102 

A Well, I may have seen it and not paid any attention to it. I 
thought other people walked there, why couldn't L | 

Q You never noticed anything on that -- 

A (Interposing) I didn't pay any attentiontoit. I thought it 
wasn't in the best of condition, but I mean --- 

TR 103, 104 

© And you had no conversation with Golder about the cause of 
your fall at that time ? , 


A No, I didn't, 


And you didn't see anything on the hallway floor at that: time ? 


No. 

You didn't see any hole at that time? 

No. Well, after I fell down and looked across I saw the skid 
marks and I noticed about two holes at least. 
Q Well, what didyou see? 
A Well, the lights were very dim. I was on the floor. 7 
just saw holes, saw two holes, so I figured that's where I Be in. 
TR 134 

BY MR. EDGERTON: 
Q All right, sir. Now, Mr. Blake, based on your exentination 


of this floor about which you have testified, and having in mind 


TR 100, 101 


Cr 
». 


I know you will say that this all happened very quickly 
and it is difficult to remember, but tell us the best you 
remember whether your left foot and heel went below the 
surface of the pacing of this walkway? 

Did it go into a depression or a hole? 

went into a depression or hole. 

Well, how far down did you feel your heel go ? 

Well, enough so I couldn't get it out right away. 

Can you give us == do you have any idea at all of the sensa- 
tion you had or of the depth of that hole or depression? 
Well, Ican't tell you, It just stuck, 

Well, did it feel like an inch deep? 

In other words, Mrs, Rodenbur, here's the heel you 
were wearing, 

Uhuh, 

What is that, a Cuban heel? 

Yes, they cali it that, 

That's an inch and a half heel approximately -- is 

that right? 


Uhuh, 


How deep did that heel go in this hole or depression? 


TR 101 
I don't know, just enough to get me caught, 
You have no idea? 


No, 


But in any event it went in deep enough though so you had 


difficulty removing your foot. Is that correct? 
Yes, 
And you pulled and pulled and pulled -- how many times 
did you try to pull it out? : 
I don't know, It was so serious and so sudden and uneic= 
pected that, and such a critical moment to me that I can't 
tell you. 
But you did make more than one effort to remove your 
heel -- is that right? 
Yes, 
Did you make more than two attempts to remove it? 
I saw I couldn't pull it out, and I tried to twist it out, 
and whoops it came out, 

TR 102 (Mr. Edgerton continuing) 

2 What do you mean it was not in the best of condition? 

4 I knew it was in a bad state, 


© Well, what do you call a bad state? 


TR 102 
& Cracks and crevices and holes, 
=. Cracks and crevices end holes? 
A Yes, 
TR 120 
BY MR, AHERN: 
Now, sir, keep your voice up so His Honor can hear you, 
State your full name? 
Roland Patton Blake, 
4nd where do you live, Mr, Blake? 
4t 4513 Chase Avenue, Bethesda, Maryland, 
4nd what is your -- are you retired at the present time? 
fam, 
What was your business prior to your retirement? 
Safety Engincer, 
Now, will you tell His Honor briefly -- before I do that <= 
in connection with your duties as a Safety Engineer, did 
you have occasion to inspect and pass upon the Safety 
of floors and commonways ? 
Yes, I guess literally thousands of times, Floor safety, 


falis, is an important part of occupational safety, and all 


the way through my professionallife time the question of 


TR 120, 121 
falls has always been a live problem, 
Now, will you give His Honor first a little of your 
training, background and experience in this field? 
Fresh out of college -- my degree was in 1911 -- I went 
to work for a firm of consulting engineers, 
THE COURT: What college were you fresh out of? 
THE WITNESS: University of Colorado, I went to work 
for a firm of consulting engineers Specializing in various 
management production problems and fire prevention and 
accident prevention, My work was in the accident preven- 
tion and fire prevention end of the business, 


I was with that firm in that capacity until 1920 when I 


went -- became superintendent of 2 manufacturing plent 


in Joliet, Dlinois, making roofings and flooring of one 
sort or another, 

In 1925 I went back to the consulting engineering firm, | 
Independent Bureau of Philadelphia, to become junior 
partner in charge of fire and accident prevention, I was 
with them in that capacity until the firm was liquidated in 
1932, 


In 1934 I was employed -- I took the job under Civil 


TR 121, 122 
Service as Principal Safety Engineer for the newly created 
Bureau of Laber Standards, United States Department of 
Labor, and was with them in that capacity in charge of 
safety work until retired at age 70 in '55, Ihave been 
working with them on a consulting basis most of the time 
Since last May. 
BY MR, AHERN: 
Now, sir, I wili ask you: did you, pursuant to request, 
inspect a commonway at 1320 Clydesdale Place, Northwest? 
I did. 
Now, first I want to show you Plaintiff's Exhibit No. 2-2, 
which reflects the commonway at 1820 Clydesdale Place, 
and I will ask you, did you inspect those premises ? 
I did, 
Now in particular I wish to call your attention to that 


portion of the picture marked with a circle, and I'll ask 


you, did you inspect the area where that circle appears ? 


I did. 
THE COURT: Could we find out when he inspected it? 
BY MR. AHERN: 


Yes, when did you inspect those premises, sir? 


TR 122, 123 


4 


Q 


Yesterday afternoon, 

Now, sir, are you able to -- first of all, from your inspece- 
tion relating to that circle, can you tell His Honor what you 
discovered? 

In the area of that circle -= now that -- yes, in the area 

of that circle and within the circle are depressions in the 
flocr that in my opinion are sufficient to catch a heel, The 
crack to the left in back of it is an half an inch deep, A 
depression -- I learned from experience in walkway sur- 
faces, a depression of a sixteenth of an inch can be very 
serious in causing slips and trips, slipping and tripping, 
Sir, based on your experience in the field, an examination -- 
may Iask you, did you examine other portions of that 
commonway other than that portion that is just marked ‘in 


Plaintiff's 2-2 with a circle? 


Well, at that time I didn't know where the fall had taken 


place, so I went over the whole floor, and with a straight 

edge and a rule I measured various depressions at various 
parts of that floor. It happens that I measured one almost, 
amost within the circle, which was, yes, that was about an 


€ighth of an inch deep, 


TR 123, 124 


S 


Sir, based on your experience in the field of safety and 


engineering safety, are you in a position to express an 
opinion as to the safety of that floor and causeway? 

MR. EDGERTON: Your Honor, I ooject tothat, That is 

the ultimate question that has to be decided here, That 
isn’t a matter for an expert. 

THE COURT: Yes, I sustain the objection to that question, 
MR, “HERN:: Well, I will abide by Your Honor's ruling, 
THE COURT: Well, Iam sure you will. 

MR, AHERN: I think I should call it to Your Honor's atten- 
tion for whatever persuasive effect it may have, that Judge 
Holtzoff, hearing without a jury, has heard such testimony. 
There is a decision in the Court of Appeals, however, which 
does give me a little concern with respect to that issue, 

but if Your Honor is interested, and I don't press it because 
I'm not too anxious to have any dubious issues in the record, 
but I might say for Your Honor's information that there is 
an excellent annotation on this subject, and the fact that it 
does go to the ultimate issue, by the more recent and 
liberal decisions does not preclude its admissibility, and 


there is an excellent annotation on this, Your Honor, whether 


TR 124, 125 
Your Honor may want to read it at some time, 66 A.R, 2d 
at 1060, announcing the proposition that because it does bear 
on the ultimate issue is no logical reason for its ania. 
and with the idea that Your Hono> --- | 
THE COURT: I think the form of your question wes to put 
the ultimate question that has to be decided by the Court, 
which ordinarily would have to be decided by the aan up 
to this witness, In other words, the msnrer of your ques- 
tion in essence was such that you are asking him was this 2 
negligent condition or wasn't it. Now, there are other things 
that perhaps you could bring out that would be relevant to it, 


and as a matter of fact, you already have, inthat he said in 


his experience as a safety engineer he has found that a 


depression or a crack of an eighth of an inch can cause falls. 
The facts and his opinion as to matters I think are admissible, 
but not the ultimate question as to whether or not this creates 
a negiizent condition, | 

MR. AHERN: Right. I would just as well leave it the : 

way itis, Your Honor, 


THE COURT: All right, 


TR 130, 132 


(Mr. Edgerton and Mr, Blake) 


Q 


A 


You made no such statement? 

I did make the statement +. if che jeniter everheard it, he 
might have confused it -- I dia make the statement to Mr, 
Harrigan that a leather heel was much less safe thaa a 
rubber heel, Any hard heel was much Jess safe then a 
rubber heel, Ary hard heel on that kind of a surface, and 
if the nails that ordinarily appear around the back curve 

of a heel were flush or projected enough so that they would 
contact the flocr zather than for the leather or rubber, 
would increase the slipping hazard, but loose nails, no, 
Well, Ihand you Plaintiff's Exhibit 1, Mr. Blake, which is 
Supposed --~ this is the shoe with a new heel -~ 


Of the same type? 


(Continuing) -- that the lady was wearing. This is the 


Same shee bat « new heel, 

Same kind of keel? 

That's 22+ she aid, yes, the same type of a heel, 

Well, that heel wit siip rather easily because you realize 
when a foot comes down, and most women bring their feet 


down at an angle ~- weil, we ran a lot of tests with movies, 


TR 131, 132 
hidden movie cameras, at the National Bureau of Standards 
some years ago -~ the people who were walking didn't know 
that they were being photographed -~ and we found women on 


the average bring their heels down at an angle of around 


twenty degrees of the horizontel, Now that means on hard 


material like that the line of contact is very small and it 
slips very easily. 

Now the significance of the depression is that if it hits on 
the downward slope of the depression, it has practically no 
holding power. Then if the depression is deep enough go 
that it catches on it; if it doesn't catch, her feet go out in 
front and she falls down; if it does catch, it gives hera 
jolt and she's very likely to trip and go forward, you see, 
and that is the significance of this. 

Now if that was a soft rubber heel -- I have one on here, I 
might just show you what I have just to make my point 
clearer. Ihave a lumbar sacroiliac back and I have to 
treat it with care. The result is I wear a shoe with sole 
and heel particularly designed to catch on anything and not 
allow it to slip, and this kind of a heel on that floor didn't 


show any Slipperiness at all, but that kind of a heel would, 


TR 132, 133 
you see, 
BY THE COURT: 
Now, this Plaintiff's Exhibit 1 is a leather heel, I take it? 
I think that is a hard rubber heel, sir, 
Hard rubber? 
It's hard as leather, and in the same order of slipperiness, 
We tested a lot of that sort of thing, 
BY MR. EDGERTON: 
Mr, Blake, you looked at this area yesterday afternoon? 
Yes, sir, 
Did you see any holes in that floor big enough to have 
caught and retained a heel of that size? 
Yes, The point is this, the whole heel wouldn't have to go 
into it, and there are plenty of depressions -- I can show 
you right here -- that could do just that, 
Do just what? 
Catch the heel and cause the trip forward, cause either, 
or a slip with the feet shooting out in front of them, or an 


initial slip and then a catch (demonstrating), and threw her 


forward, see, Either one is distinctly possible with the kind 


of conditions you have in that floor, 


TR 133 
And this might interest you too. A committee I was on 
which was charged with a job of developing a safety eetara 
for walkway surfaces reached the conclusion, from very 
careful tests and examination of accidents, that any floor 
that had a depression in excess of cne-sixty~fourth of an 
inch skculd be regarded from a safety standard as sub- 
standard, We were talking about safety only. : 
What were the depths of these depressions that you noticed? 
You said an eighth of an inch? 
There was one there that I measured approaching, if ee 
quite an eighth of inch, two orthree at sixteenths of an inch, 
one over here at nearly a hzlf an inch, 


Where is that? 


Over here where this big crack is, See that? That crack 


I can identify very carefully and that if you look at it you 
will find it is well in excess of an half an inch, : 
@ You are pointing to the center of the hall? 
A Yes, right here. 
TR 137 
BY MR. AHERN: 


© Now, keep your voice up, sir, so His Honor can hear you. 


TR 135 

the dimensions of that heel on Plaintiff's Exhibit 1 that I've 
shown you, did you see any hole or depression in that floor, 

in that area of the floor, which could have caught and retained 
a heel of that size so that the person wearing it would have had 
difficulty extricating the heel from the hole? 

& No, there is no such hole as that. That isn't the sort of thing 
that normally happens, like you are thinking of, like a woman 
with a peg-top heel getting it caught in a grating. No, there are 
no holes there that I saw that could do that, 

& The only thing you saw were some depressions about an 
eighth of an inch deep that could catch the edge of the heel and 
trip the foot? 

A You see, when you are walking you swing the foot forward, 
It has considerable momentum, EI anything stops it, it starts 
to slip and stops instantly; that throws you off balance and you 
are very likely to fall, If it holds in the first place and doesn't 
slip, you are in balance; your body is Swinging forward, but if 


it slips and gives and then catches, it throws you off balance 


and anybody but a person with a lot of acrobatic muscles is 


likely to fa1l, 


MR, EDGERTON: All right, sir, thank you. That's all I have, 


TR 137, 138 


A 


Q 


Yes, sir, 

What is your full name? 

My name is Jack Venick, 

And where do you live, sir? 

I now live at 738 Longfellow Street, Northwest, 
THE COURT: How do you spell -your last name? 
THE WITNESS: VeE-N-I-CoK -- "Y"' ag in victory, 
BY MR, AHERN; 

And where do you work? 


I work at the U. S, Department of Labor, 


And did you ever live, sir, at 1820 Clydesdale Place ?: 


I did, sir, 

Will you tell Hin Honor the period of time that you lived 
at 1820 Clydesdale Place? 

Offhand i don't remember the period of time exactly, but 
it was approximately two years and I moved out, I think it 
was February of '60. : 
MR. AHERN: Yeur Honor, may I have those two pittance 
that the witness marked? 

THE COURT: I better give them all to you, 


(The photographs were handed to Mr. Ahern, ) 


TR 138, 139 
BY MR. AHERN: 
Did you, while you were there, sir, know the janitor 
named Golder? 
Yes, sir. 
Now, first 121 just show you Plaintiff's Exhibit No. 2-2, 
which reflects the commonway in the basement, 
Iwill ask you, can you recognize that area? Do you 
recognize that area? 
Yes, because I walked through there frequently. I mean 
coming into the building, instead of coming through the 
doorway you come through the lower level and go to the 
elevator. 
Incidentally what floor did you live on? 
I lived on the fourth floor. 
Is there a garbage disposal in the basement where that 
commonway is ? 
Yes, just in the basement, that's the only place. 
Did you take your own gerbage down or did you have the 


janitor take the garbage down? 


Well, it depends, if it was newspapers and things like that -- 


it depends, IK I were going out of the building I would 


TR 139, 140 


sometimes take the garbage down, Garbage I would try 


to take dewnstairs myself because I didn't want it to stay 


in the apartment overnight, and throw it into the incinerator 
or disposal there, : 

I wili ask you first, looking at Plaintiff's 2-2, and with 
reference to the period of time that you were in the 
Clydesdale apartment, do any indentations or cracks that 
appear on thst picture -- does that generally represent the 
condition when you were there in the apartment? : 

Yes, I would say that's abcut it. 

I will show you now -- 

(Interpcsing) It's herd to tell from a picture exactly, but 
I'm sure there were cracks, The buiiding was generally 

in poor -- 

Iam directing your attention to the commonway. 

Does that generally reflect its conditicn when you were there ? 
That's right. 7 

And I will show you Plaintiff's 2-1, which reflects another 
view of the commonway,. 

Does that reflect the general condition of that premise. 


when you were there? 


TR 140, 141 


A 


a 


That's right, 

Pll show you Plaintiff's Exhibit 2-4 an d I will ask you if 
that reflects the commonwey generally when you were there ? 
That's right, siz. 

The same with respect to Plaintiff's Exhibit 2-5? 

Yes, sir, 

Plaintiff's 2-7? 

Wel, they are all approximately the same pictures; yes; sir; 
Well, lam asking for the record, sir? 

Yes, 

Plaintiff's Exhibit 2-3? 

Yes, sir. 

Now, Mr. Venick, did you ever have occasion to -- 

strike that. 


Did you have occasions to notice garbage and other debris 


in the commonway at 1820 Clydesdale Place during the time 


when you were there as a tenant? 

I would say on numerous occasions, numerous occasions, 
very cften in fact. 

And did you ever make a complaint or did you ever call 


this to the attcntion of the janitor Golder? 


TR 141, 142 


A 


Offhand, Idon't remember; I don't think I personally 
did, because it was obvious to him that it was there. He 
was right cn the same floor, 

MR, EDGERTON: Excuse me, 

THE COURT: Strike the last part, 

BY MR. AHERN: 

Did you --- 

THE COURT: Wait a minute, Do you have something 


further? 


MR. EDGERTON: I don't understand. What do you mean 


by garbage and trash in the hallway? 

Do you meen piled up there near the incinerator? 

THE WITNESS: That's right, 

MR, EDGERTON: you mean piles of trash and garbage 
left there by the tenants ? 

THE WITNESS: Yes, Well, I will explain more fully, 
MR. EDGERTON: I will ask you about it later. 

THE COURT: ithought you might do that on cross 
examination, Mr, Edgerton, 

MR+ EDGERTON: I wanted to be sure, I thought he was 
painting a picture of trash and garbage strewed up and 


AS 


TR 142, 143 
down this hall, 
THE WITNESS: No, sir. 
BY MR. AHERN: 
Did you notice frem time to time as a tenant in the apart- 
ment garbage by the chute? Did you notice garbage and 
debris in the hall itself? 
Yes, at times when they were carrying their garbage a 
piece would drop out and it would be slippery under foot or 
greasy or something like that. 
Do you have ary knowledge whether you did personally, or 
other tenants had occasion to complain to the defendant 
Dreyfuss, Inc., about the unavailability of the janitor 
Golder who was in the premises at that time? 
Well, I don't know about other -- 


MR. EDGERTON: Your Honor, I object to this line of 


questioning. I think it is immaterial and irrelevant. I 


don't see where it has anything to do with the issue of the 
case. He said he himself had nothing to do with it. I don't 
know how he would know about others unless by hearsay, or 
uniess he was present and heard an agent for Dreyfuss, Inc, 


He asked him if he was ever personally present when 


TR 143, 144 
anybody told Dreyfuss, Inc, In other words, how are you 
going to get around hearsay in this matter? 
MR, AHERN: On the theory I am not putting it in on the 
issue of truth in the matter; Iam only putting it in cn the 
issue of notice, 
THE COURT: You can't put notice in on hearsay, Hearsay is 
just as objectionable for notice as for truth, You ave got to 


have the truth of the facts that the complaint was made, Now 


if somebody merely told him they complained, that is not 


admissible, 

MR. AHERN: Let me see if I can get it this way, 

BY MR, AHERN: 

Were you ever asked yourself to sign a -- I'm not ssking 
whether you did or didn't; I just ask you yes or no -- were 
you ever asked to sign a petition directed to Dreyfuss and 
the owners of 1320 Clydesdale Place about the general man- 
agement of the premises including the commonway ? 

I don't believe I was ever asked to sign a petition, It may 
be that the petition was even Signed before I moved in, I 
know of the petition, I don't believe I was ever asked to 


sign it, 


TR 144 
THE COURT: Have you ever seen the petition? 
THE WITNESS: I think one of the neighbors once read it to 
me, in fact, the neighbor across the hall, and it listed a 
Series of complaints that they had against the management. 
THE COURT: Of course, You don't know if that was ever 
given to Dreyfuss or not, do you? 
THE WITNESS: No, I don't personally, 
THE COURT: All right, we will strike that testimony, 
THE WITNESS: But I was told it was, 
THE COURT: I know, but that is not good enough, 
We will strike that testimony, 
THE WITNESS: No, I don't, 
THE COURT: There is no question pending, 
THE WITNESS: OK, 
MR. AHERN: Will Your Honor indulge me a second? 


THE COURT: Ali right, 


(Mr. Ahern then conferred with co-counsel, ) 


BY MR, AHERN: 
Now, during the time that you were there, was this janitor 
Golder available at all times? 


I would say he was available at most times, not at all times, 


TR 148, 149 
BY MR. AHERN: 
Ma'am, keep your voice up so His Honor can hear you, | 
What is your full name? 
Anne Hardy Kontner. 
How do you spell that? 
K-OeN-T-N-E-R -- (spelling). 
And talk right into that microphone, 
And where do you live at the present time? 
1747 Irving Street, Northwest. 
And did you ever live at 1820 Clydesdale Place -- 
strike that, 


What is your occupation? 


Iam Administrative Assistant to the Vice-President of the 


Capital Radio Institute. 

Where is that business located? 

16th and Park Road, Northwest, 

And did you ever live at 1820 Clydesdale Place? 

Yes, I did, 

And what years approximately did you live there? 

Ilived -- I rented from Mr, Dreyfuss since 1952 until 1959. 


Mr. Dreyfuss secured me an apartment in this building in 


TR 149, 150 
November of 1954 and I lived there until January of 1959. 
THE COURT:: Wait a minute, First I thought you said 
*52 to '59 and then you said you got an apartment there in '54, 
THE WITNESS: It was the same company, you see. That's 
the reason I stated it that way, Your Honor. 
BY MR. AHERN: 


We are only interested in 1820 Clydesdale. 


November 1954 until January, immediately after January '59, 


I don't know the exact date; 

All right, and did you have an apartment in this building? 
Yes, Ihad three different apartments, 

And on what floors were your apartments ? 

The fourth floor and the third floor for a short while, 

and then the fourth floor again, 

Are you familiar with the basement of that apartment, the 
commonway leading to the chute and trash disposal unit and 
the laundry? 

t am familiar with it although I did not use it very often. 
Who took your garbage to the chute? 

A paid person by my own self, 


Now, when you lived there in late '58 and early '59 was a 


TR 150, 151 
janitor named Golder working there at that time ? 


Yes, 


Now, prior to Golder, had there been other janitors that 


maintained that premises ? 

Yes, a janitor by the name of Albert Donaldson was an 
excellent janitor. He kept the premises in excellent 
condition, 

Now he was there when? 

I would say for at least two years after I went into that 
building, 

Well, then, about when did he leave? 

Would you say in '56 or in '57? 

I would say something like that. 

And then did other janitors follow Donaldson? 

There were several, 

And culminating in the last one, Golder -- is that right ? 
That's right, 

Now, did you have occasion to complain to Golder about the 
manner in which the premises were being kept, including 
the commonway? 


Will you restate the question? 


TR 151, 152 

Q Allright. First of all, did you have any occasion to 
complain about the quality of service rendered by Golder 
in keeping the premises clean and in otherwise Satisfactory 
condition ? 
MR, EDGERTON: If Your Honor please, that is pretty 
general, and I think it ought to be-- 
THE COURT: I think the question ought to relate to this 
basement area, 
MR. EDGERTON: And to approximately this date, 
MR. AHERN: Supposing I lay the preliminary foundation, 
BY MR, AHERN; 
I will show you, ma'am, Plaintiff's Exhibit 2-2, which 
reflects the commonway at 1820 Clydesdale Place, and I 


will ask you first, can you recognize that premises ? 


(The witness examined the photograph, ) 


I would say that this is the basement of that building going 
north, 

All right, looking at particularly the floor or the commonway 
where you and other tenants would walk, does that generally 
reflect the condition of the floor at the time you were there? 


Yes, the few times I was in the basement, 


TR 152, 153 
Q_ And directing your attention to what appear to be the 

cracks and indentures in the floor, were they there when 
you were there? 
I think so, 
Now, I'll show you Plaintiff's No. 2-5 that has been received—- 
well, has been marked for identification -- and I will ask you, 
does that -- do you recognize that portion of the floor in the 
commonway -- no, strike that. 
Let me rephrase the question, Does the portrayal in 
Exhibit No. 2=5 reflect the general condition of the floor at 
the time you resided at 1820 Clydesdale Place? 
I cannot say that it is the same floor because I don't see 
any marks that I recognize, no doorways. 
All right. Showing you Plaintiff's 2-9, for identification, 
and I'll ask you to look at the picture and ask you, does 


that generally portray the condition of the floor with respect 


to indentures and cracks that were there when you were 


there as a tenant? 
Yes, 
Did you ever join with any other people in signing a 


petition addressed to the defendant Dreyfuss ? 


TR 154, 155 


A 


Q 


I signed one petition, 

Now, when was that? 

It was around Christmas time of 1958. I do not recall 

the date, 

Was Golder the janitor at that time? 

Yes, 

Did the petition relate to the maintenance of the premises 
at 1820 Clydesdale Place, and in particular we're con- 
cerned about the commonway in general? 

To the general maintenance of the building, the yards and 
the hallways and the elevator, 

Now, with respect to the commonway, while you were there 
did you from time to time notice any debris or garbage, 

or refuse might be a better word, in the commonway extend- 
ing from the Stairway to the trash chute? 

Yes, I did. 

And when you would notice these conditions, would you 
ever call them to the attention of Golder? 

If he was about, I did call it to his attention. I told him it 


was a hazard and it was dangerous, It was Particularly on a 


Sundey ora holiday that this accumulatica weuld pile up, 


TR 155 


Q 


A 


Why was that so, ma'am? 


I do not know, because mine was in the chute. I didn't take 


care of anybody else's chute. 

Now, in addition to making any complaints to Golder, did 
you ever make any complaints to anyone else with respect 
to the maintenance of Clydesdale Place in particular refer- 
ence to the commonway, the garbage disposal, anyone else 
beside Golder? 

Do you mean did I ever call anybody -- 

(Interposing) Or call it to their attention in any way other 
than in this petition that you say you Signed? 

Nothing except something personal and Mr. Dreyfuss immed- 
iately had it taken care of. 

No, we are not interested in that. 

Now, in this petition that you signed, did you get a copy of 
it, or to whom was it addressed? 

To Mr. David Dreyfuss. 

And do you know how many people signed that petition? : 
When I saw it there were about thirty-five names on it. I 
don't know how many names were on it when it was finished. 


Do you know who was in charge of drawing up the petition 
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or who got the ball rolling with respect to the petition? 


There were several people involved. I couldn't state their 


names, 
Now, did any of the complaints relate to the unavailability 
of the janitor Golder to perform his job? 
As well as I recall there was some complaint maybe that he 
was not always on call or not where he was supposed to be. 
Do you know the defendant in this case, Helen J. Kaufmann? 
I know Mr. Kaufmann very well, but not Mrs. Kaufmann 
except that I have met her. 
By Mr. Kaufmann, do you mean the attorney, Mr. Kaufmann? 
Helen Kaufmann's husband,Joe Kaufmann. 
You know him? 
Ido. I've known him for years. 
In a professional capacity? 
We are friends as well as he is my lawyer. 
I see. 
MR. AHERN: That's all. 

TR 169 
BY MR. AHERN: 


Q Will you state your full name, sir? 
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Davie W. Dreyfuss. 
And you are the defendant in this cause? 
One of them; yes, sir. 
And do you hold a position with the defendant, Dreyfuss, Inc. ? 
I'm the President, yes, sir. 
And does your corporation manage the premises at 1820 
Clydesdale Place? 
Yes. 
Is that pursuant to an agreement that you have with the 
owner, Mrs. Kaufmann, Helen J. Kaufmann? 


Yes, sir, I'm one of the owners too. 


Are you one of the equity owners in the premises also? 


Yes. 
Do you and Mrs. Kaufmann own it jointly -- is that it? 


Yes, sir. 


BY MR. AHERN: 

And as a part of your agreement, does the Dreyfuss, Inc., 
manage and care for the maintenance and care of the premises? 
Yes, sir. 


And in that connection in June of 1960, did you have a} 
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janitor named Golder placed on the premises? 
He was there before that time; yes, sir. 
Well, in June of '60, was he still there? 
Yes, sir. 
And was he paid by your organization? 
Yes, sir. 
And was he supplied with an apartment also? 
Yes, sir. 
And in June of 1960 was he the only janitor employed, 
did you have another janitor employed? 
I believe we had a part-time janitor as well. 
Was his name Harris? 
Harris; yes, sir. 
Now, I'll direct your attention, sir, to late 1958, and early 
‘59. What are your duties at the Dreyfuss Company? What 
do you do? 
Do you supervise generally the various properties that you 


manage ? 


Ihave men who each have a territory, and the buildings in 


that territory are under their personal care. In addition, 


Ihave a general man who looks after them, and if there's 
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anything that still snould go higher, I get it. 
Well, whose in charge of your complaint department ? 
When people are dissatisfied, do you have some person eet 
up there who is the arbiter of complaints and gripes? 
The man in that territory. 
Well, now, let's talk about 1820 Clydesdale Place. Who 
was in charge of that territory with respect to complaints 
and gripes and other complaints that tenants might have in 
the premises? 
In June -- 
(Interposing) In June of 1960? 
Mr. Ellis Brent -- B-R-E-N-T, 
Where is he today? 
He is employed by either the Aldon -- A-L-D-O-N -- 
Construction Company, or one of otheir management 


organizations, 


Ail right. I notice in the answer to your interrogatory you 


don't have his address -- is that it? 
You don't know where he lives? 
Oh, yes, sir. 


You do know where he lives? 
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A Yes. 
Where does he live? 
Dorchester House. I believe it's 2418 - 16th Street. 


Now, directing your attention to nineteen hundred and -- 


were you over this man? Were you in the levels of the 


hierarchy of the Dreyfuss, Inc. ? 

Were you over him? 

Yes. 

Now, in July of nineteen -- in late '58, early '59, did there 
come to your attention a petition signed by the residents, or 
a number of residents of the 1820 Clydesdale Place con- 
cerning various complaints about the maintenance of the 
premises? 

Ihaven't been able, in the short time available, to find 
Such @ petition. There could very well have been. We 

do get them various places at various times. 

I gather your organization manages a number of pieces of 
property -- is that right? 

Yes, sir. 

Sir, where or how, or in whom would the custody of this 


document be? 
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Where could this document be located? 
You mean this minute? 
Well, this minute or this evening. 
I mean at the time or now? 
Now. Who would have custody of this document if it's still 
in your premises? 
Well, it should be in our 1960 correspondence file at the 
Clydesdale Place, and unless something of that nature, 
that importance, I usually take hold of myself ana keep it 
in my desk file, because I would consider it important | 
enough to be in on personally, and I do not have that in = 
desk file, : 
All right, now, sir, at the conclusion of today's session, 
since we are hopeful of maybe completing this case 
tornorrow, would you be able to look this evening to deter- 
mine whether this petition Signed by a number of residents 


of 1820 Clydesdale Place is in your correspondence file? 


I brought it down with me and looked through it in the cab 


to try to find it, and I don't see it. 
Have you looked thoroughly through the file? 


Reasonably thoroughly, yes. 
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Q 


Now, do you have yourself, then sir, any independent 
recollection, independent of this petition, of a camplaint 
being filed in late '58, '59, with respect to the care and 
maintenance of 1820 Clydesdale Place, and in particular 
the commonway in the basement as it related to the per- 
formance of the janitor Golder? 

Well, after listening to Mrs. Kontner's testimony, I do 
recall, as we do often in Many cases have had trouble -- 
what I believe she was trying to get over is that people 
would bring their trash down to put it in the chute, 

May I digress and say we pick up the trash every morning 
in front of the people's doors, but some of them don't get 
up early enough, or some of them choose to bring it down 
during the day, so that chute is provided, shown on the 
drawing, so that they can come down and it's put in the 


chute and dumps into a receptacle, However, some people 


don't take the trouble to open the chute and drop it in; they 


just lay it on the floor, and if I remember correctly, Mrs. 
Knotner mentioned Christmas. At the Christmas season 
we had it even worse. They bring their little Christmas 


trees down and just dump them there too and that was what 
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she was referring to, to the best of my recollection, : 
All right, now sir, with respect to 1820 Clydesdale Bisco 
do you have any recollection whether in June of 1960 you 
yourself had ever made any trip out to inspect this common- 
way in June of 1960? : 
I'm reasonably sure I did not. 
Did you ever accompany the other owner -- have you ever 
accompanied the other owner, Mrs. Kaufmann, to the 
premises to look at the commonway in June of 1960? : 
Not since 1939, 
Not since 1939. 
BY THE COURT: 
Is there a resident manager at this place ? 
No, sir. 


BY MR. AHERN: 


As far as representatives of Dreyfuss, the top man that you 


had at the place was Golder -- isn't that right? 
A On the premises. 
TR 178 

BY MR. AHERN: 


Q Now, sir, did you, in June of 1960, in your supervision of 
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the premises, did you supply your representative Golder 
with a copy of the Housing Regulations which were in effect 
in the District of Columbia in June of 1960, 
No, sir. 
MR, AHERN: That's all. 
TR 189, 190 
LORRAINE R. LIBERT 
a witness, called for and on behalf of the plaintiff, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. AHERN: 
Madam, if you will keep your voice up so His Honor can 
hear you, 
Will you state your full name? 
Lorraine Rodenbour Libert, 
And are you the daughter of the plaintiff in this case? 
Yes, Iam. 


THE COURT: How do you spell your last name? 


THE WITNESS: L-I-B-E-R-T -- (spelling), 


BY MR. AHERN: 


And where do you live? 
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A 


Q 


4428 Chesapeake Street, Northwest, Washington, D, C. | 
Prior to June of 1960, had you ever visited your mother at 
the place where she lived at 1820 Clydesdale Place? 

Yes. 

Now, I'll show you first Plaintiff's Exhibit No, 2, and ru 
ask you first if you can identify, or do you recognize that 
area reflected in Plaintiff's Exhibit No. 2? ; 
Yes, 

And directing your attention to the floor and to the cracks 
and indentations that appear therein and in particular respect 
to where the circle is in crayon, I'll ask you whether in gen- 
eral that floor represents -- whether this picture represents 
the condition that floor was in prior to June of '60 whenever 
you visited there ? | 
Ithink so unless the holes --- 

(Interposing) Just try and answer my question, 

Does it generally represent the condition so far as you 
recall? 


Yes. 


Now, I'll show you Plaintiff's Exhibit No. 2-9, and I'll ask 


you, does that generally represent the condition of the floor? 
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A 


Q 


Yes, 

Showing you Plaintiff's 2-8, does that reflect generally the 
condition of the floor prior to June of '60? 

Yes, 

Showing you Plaintiff's Exhibit 2-7, does that generally 
reflect the floor with particular reference to the cracks and 
crevices therein prior to June of '60? 

Yes. 

Showing you Plaintiff's 2-5, does that generally represent 
the floor with respect to the cracks and crevices prior to 
June, of ‘60? 

Yes, sir. 

Showing you Plaintiff's 2-3, does that generally represent 
the floor with respect to the cracks and the crevices? 

Yes. 

Now, ma'am, prior to June of 1960, prior to your mother's 
accident, on how many occasions would you Say you had 
walked down that commonway? 

I believe I would have used one entrance more than the other. 


Well, in specific answer to my question, without regard to 


what entrance you used, prior to June 6, 1960, on how many 
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occasions would you say you had ever been down in the 
basement and had walked across that floor? : 
At least ten, 
On any of those prior occasions had you ever noticed debris 


or refuse in and about the hall? 


MR. EDGERTON: I object to that, if Your Honor please, 


THE COURT: Well, it is a bit on the leading side. If that 
is your objection, I will sustain it, : 
MR, EDGERTON: And then, of course, it relates also to 
conditions at other times than what we are concerned Ls 
here, 

THE COURT: I believe what he is trying to show are the 
general conditions some time prior. Now of course that 
question, if it were answered in the affirmative, then we 
would have to have the time. 

If you are not objecting on leading, I will overrule the 
objection. 

THE WITNESS: I think a few times I once saw trash on the 
floor, perhaps, and it's always sort of messy in that aoe 
BY MR. AHERN: 


When you say messy, we have to be more specific than that, 
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Did you ever notice from time to time debris in and 
about the hallway? 
ih that specific area there was always something there. 
What would be your answer with respect to whether you 
had noticed it --- 
THE COURT: Wait a minute, What is this specific area, 
down here where we've got "trash chute?" 
BY MR. AHERN: 
Let's pinpcint it down, Miss Witness, Let's forget about 
the trash chute for a moment, and in and about the center 
of the hallway, the commonway, in and about the common- 
way adjacent to the storeroom, near the elevator, the janitor's 
work room, did you ever have occasion to notice dirt and 
debris in and about that area? 
Well, between, say, the elevator and the trash chute very 
often there would be paper and things, 
You have to keep your voice up. 


THE COURT: Keep your voice up, 


THE WITNESS: (Continuing) Different odjects perhaps that 


had been spilled from bags that were being carried, 


BY MR. AHERN: 
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Q And would you say that was on one or more occasions that 


you had noticed that ? 

That's a general recollection, I suppose that's what it 
was. : 
Now after this accident happened -- 

THE COURT: Now about when was this? 

BY MR. AHERN: 

Keeping in mind the date your mother was hurt, can you 
approximate for His Hanor what month we are talking : 
about whenever you were there, or is this just a general 
recollection that you have ? : 
Just general, because sometimes I used the front entrance 
where I wouldn't have gone to the basement at all. Some- 
times I did go to the basement, : 
You will have to keep your voice up and not let it ros 
Do I understand your testimony that in all, on about ten 
different occasions you had been in that commonway prior 
to June '60? : 
At least ten, I think, 

And are you able, in response to His Honor's question, to 


particularize any months that any of those ten occasions 
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occurred with respect to June of 1960? 
No, 
Or with reference to June of 1960. 
BY THE COURT: 
Over what period did they cover? When would they have 
Started before June of 1960 -- when your mother moved in? 
That was in the fall of 1958, I believe. 
BY MR. AHERN: 
Wel, how often would vou visit your -- from the time your 
mother moved in there, and see if we can pinpoint this, 
Of the ten occasions how many times in '60 would you say 
you had used that commonway? 
Think now, in June of '60 this accident happened, January 
Starts the beginning of the year. Between January and June 


on about how many occasions out of the ten would you say you 


ever had occasion to be down in that commonway and noticed 


the conditions you've described. 

Well, perhaps I did use it about once a month, In that case 

it would have been on more than ten occasions throughout that 
period of a year and a half. 


Would you say that it would average about one a month? 
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A FPerhaps, yes, 


TR 198 
AFTER RECESS 


MR. EDGERTON: Your Honor, although Iam tonfident of 
Your Honor as a trier of the facts will give this evidence 

only such weight as Your Honor deems it necessary to give 

it, Ithink for the purpose of preserving my position in the 
record, I should move to strike out the testimony of the last 
witness with respect to alleged incompetence in maintaining 
these premises over periods of time other than that in ques- 
tion in this case, and of course my motion would be addressed 
also to those portions of the testimony of other witnesses with 
respect to the same subject matter, that is, the alleged care- 
less maintenance at other times and for other reasons than 


that with which we are concerned with, 


THE COURT: The only careless maintenance that the Court 


is paying any attention to whatever is the condition of that 
hallway as regards cracks and garbage or debris, and I 
will strike any other references that may have been made 
by any witness and wouldn't pay any attention to it in any 


event, but not that part, 


DIRECT EXAMINATION 
BY MR, AHERN: 
Now, will you state your full name, sir? 
Earl Carroll Golder, 
And how old are you? 
Twenty-six. 
THE COURT: How do you spell Earl? 
THE WITNESS: E-A-R-L. 
BY MR. AHERN: 
And are you the resident manager at the Clydesdale 
Apartments, 1820? 
Yes, Iam, 
Are you the janitor there also? 
Yes, Lam, 
Did you occupy that dual function in June of 1960? 
Yes, I did, sir, 
AS a matter of fact ~- strike that, 


You ocezpied the role of resident janitor, resident manager 


and janitor -- isn't that right? 


And engineer, 


And engineer ? 
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Yes, sir. 
In June of 1960, did you have a -- strike that. 
Are you employed and paid by the defendant, Dreyfuss, Inc. ? 
Yes. : 
What salary were you paid in June of '60? 
THE COURT: What difference does it make? 
MR, EDGERTON: Yes. 
MR. AHERN: I just wanted to clearly establish the 
agency relationship, 
THE COURT: His salary had nothing to do with it. 
MR. EDGERTON: That's stipulated, Your Honor. 
MR, AHERN: All right. 
BY MR, AHERN: 
(continuing) -- Plaintiff's Exhibit 7, but which is now marked 
Plaintiif's Exhibit 2-4, and I'll ask you if you scorns 
the area depicted on that picture? 2 


Yes, Ido, 


And let me ask you this, sir, does that reflect the floor of 


the commonway at the premises 1820, or portion thereof at 
1820 Clydesdale Place, Northwest? 


Yes, it does. 
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Q 


And does that reflect the condition of that portion of the 
floor on June the 6th, 1960? 

Yes, it does. 

And did that condition -- does the condition reflected in 
Plaintiff's Exhibit No, 7 exist in that -- 

THE COURT: Wait a minute, you are going to get us all 
mixed up. 

MR. AHERN: All right, let me rephrase the question. 
THE COURT: Exhibit 2-4 we are talking about. 

BY MR. AHERN: 

Now, with respect to Plaintiff's Exhibit 2-4, did the 
condition reflected in that picture exist for some time 
prior to June the 6th, 1960? 

Yes, it did 

Did it exist in that condition from the time you were there? 
Yes. 

And when was that? 

June of '57, 

You will have to talk into the microphone ? 


June of '57 is when I took the job. 


All right. Now, I'll show you Plaintiff's Exhibit 2-9, and 
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and I'll ask you if you can recognize the area reflected in 
that picture ? 
Yes, Ican. 
Does that represent the commonway at 1820 Clydesdale 
Place ? 
Yes, it does, 


With reference to the floor, does that represent the; condi- 


tion of the floor as it existed generally on June the 6th, 1960? 


Yes, it does. 

Does it represent the condition of the floor for some. time 
prior to June the 6th, 1960? 

At least a year that I know of, 

At least a year prior to June 6, 1960? 

Yes. 

Now, I'll show you Plaintiff's Exhibit 2-2, and I'll ask you 
if you can recognize the area reflected therein? 

Yes, it does, 

Does that represent the commonway at 1820 Clydesdale 
Place, Northwest.? 

Yes, it does, 


With particular reference to the floor, does that generally 


TR 203 


represent the condition on June the 6th, 1960? 


Yes, it does. 

With specific reference to the floor, did that represent -- does 
that represent the conditionfor some time prior to June the 
6th, 1960? 

Yes, it does. 

At least a year prior to June 6th, 1960? 

Yes. 

Now, with respect to Plaintiff's Exhibit 2-1, do you recog- 
nize that, what's reflected therein? 

I recognize it as being part of my basement. 

All right, speak into the microphone, 

(Continuing) At 1820 Clydesdale. 

And is that portion of the commonway which is reflected in 
Plaintiff's Exhibit 2-1 -- did that exist on June the 6th, 1960? 
It did, sir, 

And with particular reference to the floor, did it exist for 
some time prior to 1960? 

It did. 

I show you Plaintiff's Exhibit 2-3, and I'll ask you, does 


that picture represent a portion of the floor at 1820 
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Clydesdale Place, Northwest? 
Yes, it does, 
Does that represent the condition of tle floor generally 
depicted therein as it was on June the 6th, 1960? | 
Yes, 
And does the picture with particular reference to the floor 
represent the condition of the floor for some time to June 
the 6th, 1960? 
Yes, sir. 
And for at least a year? 
Yes, it does, 


I show you Plaintiff's Exhibit Number --- 


THE COURT: For gracious sake, if you are going to offer 


them all, show him all at once and ask him. 

BY MR. AHERN; 

Well, so the record will be clear, then, I'm showing you 
Plaintiff's Exhibit 2-7, 2-8, and 2-5, and in meoperse to 
His Honor's suggestion, does that represent the mentions 
of the commonway at 1820 Clydesdale Place, Northwest? 
Yes, it does, 


And with particular reference to the floor therein, does it 
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represent the condition for some time prior to June the 
6th, 1960? 
Yes, sir. 
All right, now, Mr. Witness, on June the 6th, 1960, you 
Saw the plaintiff in this case fall, did you not? 
I did. 
And you were in the commonway when this occurred -- 
were you in the commonway when this occurred? 
I was in the hallway, sir. 
And did you see any foreign substances on the floor just 
prior to the time she fell? 
No, I didn't, 
Did you see her step into any foreign substance on the floor? 
No, I didn't see her step into it, 
Did you see foreign spots or any foreign substance on the 
floor? 
After she fell I seen them. 
What did you see on the floor? 
I seen about four spots of transparent grease. 


And when you say spots of transparent grease, do I take it 


you couldn't see the grease because it was transparent? 
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A Icouldn't see it, sir, because it was vegetable oil and you 


couldn't see it unless you were actually looking for it. 
Well, did you get up and make an inspection than and dis- 
cover what this foreign substance was? 

After I helped the lady up I did, 

And you found four, what you call four what -- blobs 

of grease? 

Small drops of grease. 

Well, small drops of grease -- is that right? 

Yes, 

Now, as a part of your duties as janitor you carry certain 
garbage down to the bin that's in the commonway, do younot ? 
Ido not, sir. 

Do you ever carry garbage that's in the cans over to the 
bin? 

Ido not, sir. 

Who does that? 

My helper. 

Well, now, bearing in mind when this accident occurred -- 
what date did this accident occur on? 


Monday morning. 


TR 207 

Q_ And on that Monday morning had you carried any garbage 
to the bin? 
No, sir, I had not. 
Well, now -- do you recall when I took your deposition? 
I do, 

TR 208 
BY MR. AHERN: 
Do you recall I took your deposition on April 7, 1961? 
Yes, Ido. 
Do you recall I asked you these questions and you made 
these answers. 
THE COURT: Page? 
MR. AHERN: Page 30. (Reading) 
"Question: When do you pull trash? 
"Answer: I pull trash between nine and ten, pull the 
garbage cans off the floors. 
“Question: In this particular case, after you had swept the 
floor as your statement indicates at 8:15 a,m., you pulled 
garbage subsequent to that time ? 


"Answer: Yes, I did. 


"Question: What do you mean when you use the term 'pull 
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the garbage’? Do you take the garbage from the various 
floors down to the disposal units ? 

“Answer: I take the trash cans down and put them in the 
boiler room," 

BY MR. AHERN: 

Do you recall being asked those questions and having made 
those answers ? ! 

Yes, Ido, 

Well then you did pull garbage cans that day, didn't you? 
Yes, I did, 

Pardon? 

Yes, I did, 

Well, didn't you a moment ago say you didn't pull garbage ? 
I did not take them down to the boiler room, sir. 

You did not take them where? 

I did not take therm to the boiler room. 

Where did you take them ? 


To the storeroom next to the elevator. 


. 


A 
Q 
a 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 


And is that why you answered the question in the way that 
you did? 


Yes, sir. 
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Q Well, then, you did on that particular day take garbage down 
to the basement floor where the commonway is? 
To the floor but I did not take them to the other end of 
the building where the boiler room is. 
All right, now, when you took these garbage cans down, 
where did you put them ? 


The first door next to the elevator. 


BY MR. AHERN: 

Recognizing it as a crude adaptation of the premises, is it 
your testimony that when you took the garbage cans down 
that you put them next to the door here? 

Yes, sir. 

Now was all the garbage in cans or was some of the garbage 
in bags ? 

On that particular one I can't definitely say that they were 
all in cans or if there were any bags. Ido it so often. 

Well, when you say you can't recall definitely whether it was 


in cans or bags, no matter what condition it was in, I 


gather you placed it alongside the wall there -- is that right? 


No, sir, I take them right into the room, right onto the 
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the elevator and right into the room. 
You took them into the room -- is that it? 
That's it. 
Why didn't you take them down and put them into the chute ? 
That's not my job; it's my helper's job. 
Oh, so you take them down part way and he takes them the 
rest of the way -- is that it? 
He takes the barrows out of the boiler room up there on a 
wheelbarrow and dumps each can, Each barrow holds 
approximately three cans of trash. Then he takes them back 


down to the boiler room, 


Well, now, you pick up garbage Monday through Friday and 


take it to the boiler room -- is that right, 

Yes, sir, 

And then no garbage is picked up on Saturday or oe 
Sunday -- is that right? 

It's picked up Saturdays. 

Oh, it's picked up Saturdays? Who picks it up Saturday ? 
Ido on some weekends when I'm on duty, and Mr. Harris 
when he's on duty. 


All right, now we come to the date in question here, June the 
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6th, 1960. 
Now, did you work that Saturday or did your part-time 
assistant work? 
I really couldn't tell you. 
THE COURT: What do you mean? June the 6th was a 
Monday. Do you mean the Saturday before ? 
BY MR. AHERN: 
The Saturday before ? 
I couldn't tell you. 
You don't recall whether you worked that Saturday prior to 
June the 6th? 
No, sir, I could not, 
And you haven't looked at any records or anything to 
ascertain whether you had -- is that right? 


There are no records that are kept in our office. 


All right.. Now, the following Monday -- you reported to. 


work on Monday, did you not -- 

I did. 

(Continuing) -- or that was your work day? 

Now, you swept about 8:30 in the morning, did you not? 


I did, 
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Q And after you swept the floor, did you sweep the commonway? 
A Idid 
Q And after you swept, you went up and collected garbage 
cans ~~ isn't that right ? 
I did. 
You didn't collect the garbage cans first, did you?’ 


No. 


So after you had swept the floor you went up and collected 


garbage cans. 

From what floors did you collect garbage cans? 

First, second, third and fourth, 

And did you take those garbage cans and put them in an 
elevator and come down to the basement then? 

I certainly did. 

And what time did you finish pulling down the garbage, 
as you use the term? 

Oh, somewhere between 9:00 and 10:00. I couldn't tell 
you the approximate minute. 

And then what did you do then? 

Oh, I swept the elevator off, if it needed it. I con't tell 


you if I did it at that particular time. Usually I take the 
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paper up. 
Sir, I'm not interested in what you might have done. 


I can't tell you. 


I'm asking if you have a definite recollection of what you did? 


I cannot; I can't tell you what I did. 

Now, it took you about fifteen minutes, did it not, to pull 
your garbage ? 

My usual way. 

Well, I don't care whether it was your usual way. 

Did it take you about fifteen minutes on this occasion? 

THE COURT: Well, now, how could he remember that? If 
it usually takes him ten or fifteen minutes, isn't that enough? 
BY MR. AHERN: 

Now, sir, in this apartment, in addition to your bringing the 
cans down, certain -- strike that. 

Do certain of the tenants in other words put their garbage 

in cans and leave it outside their door for you to pick it 

up? 

No, they don't. 

What do they do? 


How do you get the garbage in the cans? 
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A 


Most of them bring it down and put it next to the cans in 
the bin, or if the can is filled, put it in the bin if the cans 
are filled, 

In other words, many of the tenants bring their own 
garbage down to the commonway -- is that it? 

After the time we pull the cans off the floor, they do. 
And I assume then that some of the tenants would also go 
over and put their garbage in the chute ? 

A great deal of them do, 

So Lassume from time to time you being a janitor that 
garbage and debris has fallen in that commonway from 
tenants bringing it -- right? 

Various things --- 

What ? 

Various things have fell on the floor. 

I didn't understand your statement? 


Various things have fell on the floor in there. 


THE COURT: What time did this accident occur? | 


BY MR. AHERN: 
What is your recollection, sir, as to when this accident 


occurred? 


TR 216, 217 

A Allittle after noon. I'd say between 12:30 and 1:00. 

Q And the last time you had swept the floor was at 8:30 that 
morning -- isn't that right? 
Correct, 
And, sir, prior to this discussion that -- strike that. 
Had you eaten your lunch before this happened? 
No, sir. 
Now, after you -- had you left the premises any time that 
morning ? 
No, not that I know of, that Ican remember. It's been 
Quite awhile. 
Do you recall -- if you can answer this yes or no -- 
specifically what you were doing --- 
No. 
Well, I haven't completed my question. 
Do you recall specifically what you were doing just prior to 
this event? 
Yes, 
What were you doing? 


I swept the staircase down at that end of the building, 


Well, didn't you just say a moment ago, sir, that you hadn't 


TR 217, 218 
swept the commonway since 8:30? 
Isaid the stairway. 
Oh, when did you sweep the stairway? 
MR. EDGERTON: Stairway. 
BY MR. AHERN: 
Pardon me, I misquoted you. 
When did you sweep the stairway? 
Imet her. When she got off the elevator I had just 


finished picking up the trash at the basement landing there. 


So, in other words, you had been sweeping the stairway at 


about 12:30? 

Yes, sir. 

When was the last time -- strike that. 

When you swept the floor at 8:30, did you sweep with a 
broom? 

Yes, sir, 

And when you swept it with a broom, did you put the broom 
back in the closet? Is that where you keep your broom? 
Put it back in the rack, 

And then you went about other chores -- isn't that right? 


True. 


TR 218, 219 

Q And you didn't have occasion then to get into the commonway 
until at 11:30 or 12:30 when you were sweeping the stairway? 
Isn't that right? 
That commonway, as you call it, happens to be the biggest 
part of my job. I stay in the basement. I live down there; 
the boiler room is down there; the laundry room is down 
there. Igo up and down that hall various, numerous times, 
Well, with respect to what you did that morning -- I have no 
doubt that you've walked that commonway many atime. My 
specific question to you is after you had completed your 
morning chores, after you had completed your sweeping at 
8:30, after you had pulled your garbage subsequent to 
Sweeping, the only recollection you have now as to what you 


had done between then and the accident was the sweeping of 


the stairway when you met Mrs. Rodenbur -- isn't that right? 


That is right. 

MR. AHERN: Will Your Honor indulge me a moment? 
THE COURT: Yes. 

(Mr. Ahern conferred with co-counsel., ) 

BY MR. AHERN: 


When this accident happened at 12:30 -- or strike that. 


TR 219, 220 
Did you see your assistant, Harris, take the cans that were 
in the boiler room down to the chute that day? 
No, sir, not before the accident. 
In other words, you don't know whether he had or hadn't? 
Mr. Harris did not come into the building until 5:00 or 
5:30 in the evening. He works in the Government from 8:00 
to 4:30. 
Now, is it your testimony, then, that -- is that his routine 
to come in at 5:30? 
Yes, sir, it is. 
Is it your testimony then that when you picked this garbage 
up on the various floors and take it down to the basement and 
walk down to the boiler room that you put the garbage, whether 
it be in cans or in bags in the boiler room, that that garbage 
Stays there until 5:30 or 6:00 when he ccmes? 
It certainly does, but it doesn't go into the boiler room; it 


goes in the storeroom next to the elevator. 


And it doesn't get in the garbage chute until he gets there? 


That's right, sir. 
Are those on instructions from anybody at Dreyfuss, Inc., 


or is this your own decision to do it in this way? 


TR 221 
Soft. 
Was it liquid or was it spongy? 
It was liquid. 
Like water or was it like biscuits? 
Like water. 
MR. AHERN: That's all. 
THE COURT: Do you have any questions, Mr. Edgerton? 
MR. EDGERTON: Just one. 

TR 237 
MR. AHERN: Your Honor, at this time, under the & 
authority of National Bank of Washington versus Salley 
Dixon, decided November 30th, 1961, I wish to offer in 
evidence all the housing regulstions announced in my pre- 
trial statement. 
THE COURT: I wondered when that was coming. The 
case came down very nicely. 
MR. AHERN: Your Honor, you can't imagine the smile 


of delight that came upon that decision. 


I've listed them all in my pleading, Your Honor, everyone 


of them. 


THE COURT: Are all of them applicable? 


TR 220, 221 


A 


Q 


It's my own system. 

You may answer this question yes or no. 

From time to time prior to June 6, 1960 -- well strike 
that. I won't ask that question. 

(Mr. Ahern conferred with co-counsel., ) 

MR. AHERN: I think I will defer that question, Your Honor, 


to the other side of the case. 


THE COURT: Is that all the questions you have of this 


witness ? 

MR. AHERN: Maybe one other question. 

BY MR, AHERN: 

When you stepped down to inspect these three or four spots 
of grease that you described, did you clean them up then 
after that? 

Yes, I did. 

Did you have to use soap and water to do it, or what did 
you use to clean it up? 

Soap and water. 

Was it hardened? 

No, 


What was it like? Was it soft or was it liquid? 


TR 224 225 
BY MR. EDGERTON: 
Q Mr. Golder, were there any holes in the paving in the 
vicinity of these strips of these spots? 
A None whatsoever, sir. 
@ And how do you know that she came in contact with any one 
of the spots ? 
A Because that particular spot was scarred on the gray paint. 
I could see her heel mark on it where she hit it, I could see where 
she had slid, because it did leave several scratch marks. 
Q Now, was this at the same spot on the floor of this hallway 
where you picked her up? 
A Yes, siz, it is, 
Q Imean you returned ‘o the exact spot as far as you could tell? 
A Yes, 
CQ Had you roticed them there at the time when you assisted 


her to her feet, or pvt hex in the chair? 


A Before Lever picked her up I had seen the spots, because 


I also wondered what she had slid on. I was talking to her and 
boom she went down, 
@ Now, you say you saw her fall? 


A Yes, sir, I did, 


TR 225 
Did you at any timewalk toward her? 
A No, sir, she was telling me that the trash men were at 


the wash room door, and I told her that I would be right there 


just as soon as I picked up my trash and I was turned facing 


her and started to go back down, 
CG And you were not walking toward her or passing her at 
the time she fell? 
A Definitely not, sir. 

MR. EDGERTON: That's all I have. 
TR 253 

MR, EDGERTON: If Your Honor please, at the conclu- 
sion of yesterday afternoon's session, Your Honor discussed 
with counsel for the plaintiff certain housing regulations which 
were offered and I did not note any objection at the time of the 
discussion, it being my understanding that full right would be 
reserved to me to argue that they were neither admissible nor 
controlling in this case at a proper time when Your Honor con- 
siders both the facts and the law of the case. I didn't mean to, 
by not objecting at that time, concede that they were either 
relevant, material or controlling or applicable. 


THE COURT: All right. You may argue it. 


TR 240, 241 
individual habitation to a place of common storage or disposal 
such owner or licensee shall cause to be made such daily 
inspections at an hour to be specified by the owner or 


licensee as may be necessary to keep the common space 


of such premises free of any accumulation of any ashes, 


garbage or refuse," 

That's 2610, And then 2609 --- 

THE COURT: Well, we’ will admit 2610. We have admitted 
1102. 

MR. AHERN: All right. Yes, 2609, Your Honor. 

THE COURT: What does that say? 

MR. AHERN: (Reading) 

''The principal occupant of a single or two family dwelling 
and the owners or licensees of multiple dwellings shall 
provide and maintain water-tight metal receptacles with 
tight fitting metal covers sufficient for the separate storage 
of alltrash, garbage and refuse accumulated on the prem- 
ises during the usual interval between collections thereof, 
Where residential buildings are provided with interior 
refuse storage bins, the variety and number of such metal 


receptacles may be modified accordingly. Persons required 


TR 237, 238 

MR. EDGERTON: I don't think all of them are applicable: 

THE COURT: Don't give me any pish-posh. 

MR. AHERN: Well, I put everything in that could--- 

THE COURT: I know you put everything in but the kitchen 

stove, but which ones are important? 

MR. AHERN: Well, let me see. Let me get the pleadings. 

I checked off all that the Court of Appeals thought applic- 

able naturally. 

THE COURT: You didn't offer -- what is it? 

THE DEPUTY CLERK: Exhibit 3-3. 

MR. AHERN: I offer that in evidence. 

THE COURT: Exhibit 3-3 will be received. 
(Thereupon, Bill of Dr. 
Wein, previously marked Plain- 
tiff's Exhibit No, 3-3, for identi- 
fication, was received in evidence. ) 

MR. AHERN: Let's see, my first one, Your Honor is, 


let's see --- 


THE COURT: Wait until my law clerk gets it. Do'you have 


an extra copy? 
MR. AHERN: No, I don't have an extra copy. You may 


use my copy. 


TR 238, 239 
MR. EDGERTON: I don't know how up to date this is. 
THE COURT: Now, you have got 1102. That's definitions, 
MR. AHERN: Let's see, 1102, probably -- let me see. 
I don't have it. You've got it. 
THE COURT: It's definitions, 
MR. AHERN: Is it definitions? All right. 
THE COURT: I reckon the only thing you are interested 
in is common space and -- 
MR. AHERN: Garbage -- and garbage. 
THE COURT: Garbage -- have we got garbage in there? 
MR. AHERN: Yes. 
THE COURT: Definition of garbage -- I don't see any 
definition of garbage. 
MR. EDGERTON: Double "A", 
THE COURT: Double "A". 


MR. EDGERTON: The beginning of the second alphabet 


of these. It is inthis copy at least. I don't know if this is 


up to date. 
THE COURT: Ihave got refuse. "Refuse means any 
household waste exception ashes, dead animals, garbage 


or night soil.'"' That's refuse. 


TR 239, 240 
MR. AHERN: Well, I would want that too. I mean I 
embrace it within refuse. 
THE COURT: Have you got dead rats here too? 
I still don't see where garbage is in here. You show it 
to me. 


MR. EDGERTON: I don't know whether this is the same. 


MR. AHERN: May I pass that up. That has some of the 


ones the Court of Appeals checked off. 

There are three sections under the index of garbage. 

THE COURT: Don't you think I can take judicial notice 

of what garbage is? 

MR. AHERN: I'm sure you can. I mean, you know this is -- 
yes, here it's 2610. (Reading) | 

"Is in multiple dwellings where the occupants of habitation 
are responsible for taking ashes, garbage or refuse from 
their respective quarters to place of common storage or 
disposal. Such place of common storage or disposal shall 
be readily accessible to all such occupants at all times 
through common space in the premises. In multiple dwellings 
where the owner of licensee is responsible for the collec- 


tion or removal of ashes, garbage or refuse from the 


TR 241, 242 
by this section to provide and maintain such receptacles 
shall keep them free of accumulated grease, filth or insect 
breeding and in a clean condition," 
THE COURT: I don't think this has anything to do with 
this case, 
MR, AHERN: All right. 
THE COURT: I won't admit 2609. 
MR. AHERN: All right. 
Now, we come to 2501. let's see. 
THE COURT: Well, you had 1204 and 1206. Has that 
got anything to do with it? 
MR. AHERN: Let me see, Your Honor, if they have. 
Well possibly, Your Honor, 1204 doesn't, but 1206 --- 
THE COURT: 1204 is out then, 
MR, AHERN: Let's see, 1204 reads: 'Whenever there 
shall be more than five families residing in....a janitor 
or housekeeper or somebody responsible person..." I 
don't think that that -- 
THE COURT: 1206 doesn't apply either? 


MR. AHERN: Well, I would like you to rule on 1206, 


Your Honor. (Reading) 


TR 242, 243 
"No old rags, paper or other like refuse material | 
gathered or recovered from any source shall brought 
into or allowed to remain in any building used as a 
dwelling. " : 
THE COURT: Come again ? 
MR. AHERN: (Reading) 
"No old rags, paper or other like refuse material | 
gathered or recovered from any source shall be brought 
into or allowed to remain within any building used a a 
dwelling. " | 
It means apropos taking this garbage as he says, according to 
his testimony, and allowing it to remain in the Boce room. 
MR, EDGERTON: That has nothing to do with this case. 
MR. AHERN: All right. : 
MR. EDGERTON: No probablecause there. 
THE COURT: That hasn't anything to do with this eases 


2501 -- what's that? 


MR. AHERN: Now, first I would like you to check 2301. 


THE COURT: You didn't even ask for that. 
MR. AHERN: Yes I did in my supplemental one. That was 


the one I spotted from the Court of Appeals. 


TR 243, 244 
THE COURT: Oh, 2301? 
MR. AHERN: Yes. 
THE COURT: What is 2301? 
MR. AHERN: 2301 is: (Reading) 
‘No owner licensee or tenant shall occupy or permit the 
occupancy of any habitation in violation of these regula- 
tions." 
THE COURT: All right. What about 2401? What has 
that got to do with it? 
MR. AHERN: 2401? 
THE COURT: Yes, you asked for that in your 


supplemental too, 


MR. AHERN: I did? Let's see. (Reading) 


"The owner or licensee of each residential building shall 
provide and maintain the facilities, utilities and services 
required by this part. Each such facility or utility shall 
be properly and safely installed and be maintained in a 
safe and good working condition. "' 

THE COURT: That is not applicable. I don't admit it. 
What's 2501? 


MR. AHERN: 2501 -- oh, 2501, yes. 


TR 244, 245 
THE COURT: If you would like the plaintiff to go home, she 
may do so, There is no use keeping her here, andthe 
traffic will be getting bad pretty soon. 
MR. AHERN: Ten o'clock, Your Honor? 
THE COURT: Yes. 
(Mrs, Rodenbur, the plaintiff, then left the Sr ) 
MR. AHERN: 2501, Your Honor. I think that is material. 
(Reading) 
"General Maintenance and Repair. Every premises accomo= 
dating one or more habitations shall be maintained and kept 
in repair so as to provide decent living accomodations for 
the occupants. The part of this code contemplates more 
than the mere basic repairs and maintenance to keep out 
the elements. Its purpose is to include repairs and main- 
tenance designed to make a premises or neighborhood 
healthy and safe. "' 


THE COURT: I will admit that. 


MR. AHERN: 2505 is under "Floors." (Reading) _ 


"Each floor shall be structurally sound, reasonably level 
and free of holes and wide cracks, "' 


THE COURT: Admitted, 


TR 245, 246 
MR. AHERN: 2513 --- 
THE COURT: And wide cracks? 
MR. AHERN: (Reading) ''. . . and wide cracks," 
I didn't complete it when Your Honor ruled, (Reading) 
"Each floor shall be free of loose, splintered, protruding 
or rotting boards", 
Here's the whole thing: (Reading) 
"Each floor shall be structurally sound, reasonably level 
and free of holes and wide cracks. Each floor shall be 
free of loose, splintered, protruding or rotting floor 
boards, " 
THE COURT: All right. 
MR, AHERN: 2513 is: (Reading) 
“Walkways on Private Properties. - All walkways on 
private properties shall be maintained in good repair, 
free of holes and safe for walking purposes."' 
THE COURT: I think that is talking about outside, isn't it? 

AHERN: I'm not sure. 


EDGERTON: Iwouldthink so. It says "walkways". 


AHERN: On private property. It doesn't specify. 


THE COURT: I don't think that is applicable. I think that 


TR 246, 247 
is to cover the outside. 
MR. AHERN: 2601 is very material, Your Honor. That's 
under "Cleanliness and Sanitation - Responsibility". 
(Reading) 
"In those portions of premises occupied for residential 
purposes under the exclusive control of the tenant, it 
shall be the responsibility of such tenant to observe the 
provisions of this part unless otherwise indicated in these 
regulations, In those portions of such premises which 


are vacant used as common space or are not under the 


exclusive control of a tenant, the owner or licensee shall 


be responsible for the observance and provisions of this part." 
THE COURT: Admitted. 

MR, AHERN: 2602.1 says, under this heading of 

"Cleanliness and Sanitation": (Reading) 

"Floors, floor coverings and other walking surfaces shall 

be clean and free of dirt, dust, filth, garbage, bean or 
animal waste, litter, refuse or any other insanitary matter," 
THE COURT: All right, I will admit it. 

MR. AHERN: 2602.1-- I mean -- 


THE COURT: I thought that was what we just had. 


TR 247, 248 
MR. AHERN: That is just what we just read. 2602.4 -- 
it says: (Reading) 
"Areaways, walkways and yards... " 
THE COURT: No. 
MR. AHERN: All right. 2602.5 says -- this is the all- 
inclusive: (Reading) 
"Other portions of said premises not specifically listed 
above shall be kept clean and in a safe and sanitary con- 
dition, "' 
THE COURT: No, You have got a specific one covering 
the hall, 
MR. AHERN: 2603 -- "Private Passageways or Private 
Alleys". It says: (Reading) 
"The owner, user or any person having a right to use any 
private passageway or alley shall not permit any ashes, 
debris, dirt, filth, garbage, human or animal waste, 
litter, refuse, stagnant water..." 
THE COURT: No. 3206.1 -- we had already ruled on the 
other two on that page; in other words, 2609 out, 2610 in, 


MR. AHERN: 3206.1 -- "Combustible Refuse and Debris. " 


"It shall be the duty of the operator to maintain the premises 


TR 248, 249 
excepting those portions under the exclusive control of 
the tenant or tenants thereof free from combustible rarcee 
and debris, accumulated grease, or oil spillage." 
THE COURT: All right, 
MR. AHERN: 3206.2 is: (Reading) 
"The operator or tenant shall not permit the Recemiatton 
of rags, wastepaper, broken furniture or any combustible 
junk in any portions of the premises under his respective 
control, " : 
THE COURT: 


That does it? 


MR. AHERN: Let!s see, I had Section 1 and 2 of the 


Police Regulations too, 

THE COURT: Oh, yes. 

MR. AHERN: Section 1, Your Honor, says -- let's see 
what I had in mind for that, : 

THE COURT: It is Article 21. 

MR, AHERN: Yes. (Reading) 

"The word 'garbage' whenever it occurs in this article 
shall be used to mean the refuse of any animal or wagerabie 


foodstuffs except oyster and clam shells, and the word 


TR 249 
'dead animals! whenever they occur in this article, shall 
be used to mean any dead animal not killed for food." 
THE COURT: I don't think we need that, 
MR, AHERN: Well, except, Your Honor -- well, I mean, 
we probably don't need it, but Imean garbage would 
include vegetable --- 
THE COURT: Well, I won't admit that. 
MR. AHERN: Section 2 is: (Reading) 
"Occupants of dwelling house, proprietors of boarding 
houses, commission warehouses, hotels, restaurants and 
other places where the garbage is accumulated and owners, 
agents and occupants of apartment or tenement houses 
shall provide for the use of such premises a sufficient 
number of receptackes to contain all garbage which may 
accumulate on auch premises during the usual interval 


between all collection of garbage therefrom, and shall 


keep such receptacks at all times in good repair. Each 


such receptacle should be made of metal, water tight, 
divided with a tight cover with a handle, and shall be so 
constructed that the contents can be removed therefrom 


easily and without delay." 


TR 253 

MR. EDGERTON: Shall we argue it now, if Your Honor 
please? 

THE COURT: No, you may argue at the conclusion of 
the case. 

MR. EDGERTON: All right, I just wanted that under- 
stood that I wasn't waiving that right. 
TR 266 

(By Mr. Edgerton) 
Q Now, Mr. Swanson, you are here, are you not, in response 
to a subpoena addressed the Housing Division of the Department 
of Licenses and Inspections of the District of Columbia ? 
A Yes, sir. 
@ And were you asked to bring with you a record of an inspec- 
tion and survey you made of the apartment house at 1820 Clydes- 
dale Place, Northwest, on May 20th, 1960? 

That's correct. 


And do you have those records with you, sir? 


Did you personally make this inspection of these premises ? 


A 
Q 
A Ido, sir. 
Q 
A 


I did, sir. 


TR 261, 262 
MR. AHERN: Your Honor, knowing that -- without flattery, 
that you always keep an open mind, before resting my case, 
I think it’s appropriate that -- I think it should be done at 
this time, that Iask that my ad damnum clause be increased, 
I select an arbitrary figure because I think in the last anal- 
ysis, Your Honor will arrive at what would -- assuming 
that Iam persuasive in proving the merits of our case -- 
of awarding a just verdict. 
But I, in response to an earlier statement made by Your 
Honor with respect to statement at pre-trial I would like 
to call Your Honor's attention to the fact that of two cases 
which support this proposition. In Rubenstein vs Lichtenstein 
the Municipal Court of Appeals, 1957, at 137 Atlantic 2d., 
219, said this withrespect to an ad damnum clause: 
"The ad damnum clause of a complaint forms no part 
of the claim or cause of action and amendments relating 
to the nature and extent of relief are discretionary with 
the Trial Judge." 
Of course, I recognize this is a discretionary motion 


addressed to Your Honor's evaluation of the case. 


Under rute 54 (c) of the Rules of Federal Civil Procedure, 


TR 262, 263 
Your Honor, a party is entitled to whatever relief the 
evidence justifies irrespective of whether it is prayed 
for in the complaint. 
Now, in the case of Christie vs The United States, also, 
Your Honor, a D. C. case, District Court case from 
Oregon, 179 Fed. Supplement, 709, that was a case in 
which a taxpayer brought an action against The United 
States for refund of a carbaret tax alleged to have been 
erroneously assessed and collected during and prior to 
trial. The U. S. had means of calculating and determin- 
ing the amount which the taxpayer would be entitled asa 


refund in event the tax assessment was found by the Court 


to have been unauthorized. The amount of the taxpayer's 


demand for refund was immaterial or surplusage and The 
United States was not prejudiced by what the District 

Court Judge did in this case of deeming the complaint 
amended to show demand for refund of the whole amount. 

So, I, just for the record, at this point, since of course, the 
whole case is not over, I think it is appropriate that I do it 


at this time. Whether Your Honor decides to rule at this 


time would be a matter for Your Honor's discretion. 


TR 262, 263 
I say the cases do indicate, Your Honor, under Rule 15 
and under Rule 54 (c) of the Federal Civil Rules, and 
under these two decisions that Your Honor is governed 
by your own discretion as to what justice and the evidence 


dictate and an ad damnum clause does not form an integral 


part, is not a part of the cause of action, and the damages 


are made to conform to what the evidence adduces; and I 
do make the motion at this time, Your Honor, to amend the 
ad damnum clause, and I select an arbitrary figure of a 
hundred thousand doliars just so that the ad damnum clause 
is not deficient in scope. 

THE COURT: Do you have any additional evidence as to 
damages ? 

MR. AHERN: No. This comprises all damages to date, 
Your Honor. 

THE COURT: Well, I have two or three things to say about 
it. 

One, this case was pre-tried September 22, 1961. There 
doesn't appear to this Court to be any evidence of damage 
in this case that couldn't well have been foreseen on 


September 22, 1961, and at that time no request was 


TR 263, 264 
made to increase the ad damnum clause. I think it's too 
late when we come into trial to increase the ad damnum 
clause unless it is due to matters which have arisen and 
couldn't reasonably have been foreseen at the time of 
pre-trial. 
I do feel that such an amendment would be very prejudicial 
in this case. For example, the Court knows that these 
defendants are insured. I don't know to what extent they 
are insured. If the ad damnum clause is increased, it 
could well mean that the claim would considerably exceed 
the insurance policy in which event the individual defendants 
in this case would have been entitled to have brought their 
own individual counsel in to defend for them. 
Furthermore, I think, in view of the evidence, the ad 
damnum clause is adequate in this case. 
In any event, I will deny the motion. 
MR. AHERN: With that, Your Honor, the plaintiff rests. 
THE COURT: All right. Mr. Edgerton. 
MR. EDGERTON: Your Honor, ordinarily at this sik 


I would make a motion for finding for the defendant but I 


am perfectly willing to reserve that motion because all 


TR 264 


of the arguments that would be advanced in support of 


the motion would, of course, be argued to Your Honor 

fully at the conclusion of the case. 

THE COURT: Well, I would deny it, in any event. Having 
spent this much time on the case here, the defendant's case, 


I would deny it and you may argue it all at the end. 


TR 265 
BY MR. EDGERTON: 
Will you state your name please? 
My name is Carroll A. Swanson. 
And where do you reside? 
605 Powhattan Place, Washington, D. C. 
And what is your employment ? 
I work for the District of Columbia in the Department of 


Licenses and Inspections of the Housing Division. 


CROSS EXAMINATION 
BY MR. AHERN: 


Q Mr. Swanson, you say this inspection was on April the 30th? 


TR 268 
THE COURT: It will be received as Defendant's Exhibit 2. 


(Copy of Report was marked Defendant's 
Exhibit No, 2 and received in evidence. ) 


BY MR. EDGERTON: 


Q Now, Mr. Swanson, referring to that, what does this) pur- 


port to be? It's headed "List of Deficiencies", What does that 
indicate, sir? 

A This indicates the deficiencies that were found on the date 
of the inspection on April 30th. 

Q Does that indicate -- without attempting to suggest to you 

the answer ~~ the list of conditions found in this building which 
were substandard under the Housing Regulations ? 

A That's correct. 

TR 269 

A Violations. 

Q Actual violations; all right, sir. 

Now, of course the list speaks for itself but is there any 
inclusion in that list of the condition of the floor in the areaway 
or hallway in the first floor or basement of this building? 

A No, 


Q There is a notation, Inotice, with regard to the floor in 


TR 269 
the laundry room. 
That's correct, sir. 
Do you see that, sir? 
Ihave a file, one in our Division. 
Do you recall what that violation was in the laundry room? 
It was not in good condition, which we use to cover viola- 
tions which in all probability would not provide a safe passage 
for people using that room. 
Q Well, now, was it inside the room or outside the room? 


A Inside the room. 


@ Now, you made a careful inspection of these premises on 


the date April 30, 1960, and the list of deficiencies noted hereon 
are the only conditions that you noticed which constituted viola- 
tions of the Housing Regulations? 
A That's right, sir. 
MR MR. EDGERTON: That's all Lhave, sir. 
TR 278 
(By Mr. Ahern) 
@ Mr. Swanson, Iam sorry. Showing you Plaintiff's Exhibit 


2-2, just listen to my question, can you identify this, or do you 


TR 270, 271 

A Right, sir. 

Q Now, may I see your list of violations that you found? 
(Indicating) 
Now, with respect to -- where is this one with respect 
to the floor in the laundry room? 
Right there, sir (indicating). 
That is 2602: 
"All premises occupied for rent shall be kept ina | 
clean, safe'' -- 
No, Iam sorry -- 
You've got: 
"Floor covering is in violation, not in good condition: Hy 
Yes, sir. 
Basement laundry room; well, now, and you cite 
Section 2602. 
Right, sir. 
Now 2602 says: 


"All premises occupied for residential purposes shall 


be kept in a clean, safe, and sanitary condition, including 


but not limited to the following: 


Do I take it that you found -- or, am I correct in 


TR 271, 272 
assuming that you found debris in the laundry room that 
made you cite that section? 


No, sir. This is floor covering, 2602.1 says that the 


floor covering should be in good and safe condition. 


Well, you didn't put the 2602.1 -- is that it? 

No. 

You don't add the point, is that it? 

No, 2602 covers the whole thing. 

Oh, Isee. Floors, floor coverings and other walking 
surfaces shall be clean and free of dirt, dust, filth, 
garbage,| human or animal waste, or other refuse 

or any other unsanitary matter. 

What is your recollection as to what you saw on the 

floor, if you do have a recollection? 

My recollection for saying that the floor covering was not 
in good condition would be that it either had a hole in it 
or it was so torn that it would not provide safe passage. 
Now, Iassume -- and correct me if my assumption is 
erroneous -- how many people do you have working in your 
Division, Imean, for inspecting, to go out and inspect 


places? 


TR 272, 273 

A Between sixteen and seventeen. 

Q And when you went out to inspect this Clydesdale Place on 
April 30th, was this a spontaneous act of the District or 
was it in response to anything ? 

It was in response to a license renewal. 
And a license renewal in behalf of whom ? 
The license -- the previous licensee for the previous year. 
Isee. All right. Now, in Item 6, 25, you cited Section 
2511. Ithink that is probably one I overlooked, Your 
Honor, but it is under ''Control of Dampness". 
"Floors and interior walls are not maintained free of 
dampness", 
"Number or location: Apartment J-2, kitchen and | 
sleeping room". 
Now, what is your independent recollection, if you have one, 
Mr. Swanson, as to what you noticed on the floor that led 


you to cite that section? 


THE COURT: Well, where is J-2? Is that Janitor 2? 


MR. AHERN: That is what I -- suppose Iask you. 
BY MR. AHERN: 


What does J-2 mean, Mr. Witness? 


TR 273, 274 


A 


Q 


That would be the room which was labeled J-2. 

You mean on the basement in the common way? 

THE COURT: If you remember. 

BY MR. AHERN: 

If you recall. 

I don't recall exactly the way it was but I would hazard a 


guess that it was in the basement. 


Well, we can't have guesses but I'd like to ask you, Mister -- 


Just a minute, I'll tell you precisely by our record. 

All right. 

It is in the basement. 

It is in the basement. And do you have a recollection of 
what -- if you do have a recollection -- of what you saw 
there, that led you to list that as a violation of the Housing 
Regulations, what did you see on the floor, in other words, 
that prompted you to say that? 

Evidence of dampness on the wall. 

What did you see on the floors ? 

it wouldn't necessarily be that the floor was damp, sir. 
This is a combined heading that we have for writing 


deficiencies for this because the regulation covers floors 
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and walls. 
Did you have any specific recollection now as to where this 
dampness was, whether it was on the floors, on the walls, 
or whether it was on both? | 
It was my recollection, dr, I would Say that it was on the 
wall. | 
Now, with respect to examinations as to cracks and 
crevices and defects in the wall -- in the floor or, ‘for 
that matter, a wall or a floor, do each of the inspectors -- 


do you have any guideposts, do you have any instructions 


as to whether you go out with a ruler as to what you are 


going to list as a violation, or is it left to the independent 


judgment or discretion of the particular investigator, such 


as yourself ? 


That is a judgment item and if it's -- if there is any doubt 
in it, the policy is that we will have a supervisor come out 
and render the decision on it. There -- 


Well, in the normal -- Excuse me, I didn't mean to cut 


you off, 


There is no policy or set standard such as we will cite 


violations if they are beyond a certain dimension, 
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Q Isee. DolItake it, sir, in your Department, this report that 
you made that you listed one, two, three, four, five, six vio- 
lations, and from your experience as an expert in this, I 
assume in this field, with some experience as to the 
workings in your Department, do -- no, strike that. 
Do you recall when you went out there whether you made 
any -- whether you took any instruments or you made any 
Specific inspection of crevices or cracks in the floor, in 
the common way, in the floor, in the center of the 
common way ? 
ITused no instrument to make any inspection and walking 


through the hall, we usually determine by looking at the 


floor if it's safe for passage for the inspector, we usually 


assume that it would be safe for anyone else. 

Did you recall what time of the day or night you went there? 
This was in the afternoon. 

Now let me ask you this: Did you go into the boiler room? 
Did you look into the boiler room and -- First let me ask 
you that, did you look in the boiler room on this inspection? 
That is mandatory, sir. 


Did you notice garbage piled up in the boiler room in cans 
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or in bags? 
As I recall, I observed it because they had inadequate 
facilities as to what the actual status was at the time to 
cause me to say that, I don't recall. 
Let me see if I can get at it this way, Mr. Swanson: 
You are fairly certain in your mind that you were there 
at what time ? 
Afternoon, 
In the afternoon. It would have been prior, I take it, 


to 5:30? 


As I recall, sir, I think this was on a Saturday and it 


definitely would have been prior to 5:30. 

And it was on a Saturday. 

Yes, sir, at that particular time we were working on overtime. 
Now, do you have an independent recollection of what this 
common way looks like? Imean, right now do you have 

an independent recollection of what this common way looks 

like in 1820 Clydesdale? 

I think I have a fair recollection, sir. 

Do you recall at one end there is a garbage chute and disposal 


unit, at the end of the common way? 


TR 277, 278 
Do you have an independent recollection of that? 
No. 
Well, now, when you look in the boiler room, -- 
let me ask you, do you have an independent recollection of 
cans of garbage or bags of garbage being stowed in the 
boiler room ? 
Sir, Idon't have a recollection of specifically what room 
they were stored in. 
Well, do you have a recollection of seeing garbage stowed 
in some room ? 
Right, sir. 
Did you serve a violation for that? 
I served'an order for inadequate garbage and trash cans. 
Is that in here, too? 
THE COURT: That is one, Mr. Ahern. 
MR. AHERN: Well, it would seem number one related to 


the nature of the receptacles. 
TR 280 
THE COURT: Well, let me ask this: Would they be in 


violation of any other section except 2505. I mentioned 


2505 to you but is-there any other section that you consider 


they would be in violation of ? 


TR 278 

recognize this from this picture as the -- can you identify what 
that picture represents ? 

A For certain, I'd say no, but it appears to be the hall of 
this building that Iinspected. I have seen quite a few. This is 
a very common appearance of basement halls. 

Q Well, do you have -- Itake it, then, from your answer, do 
you have any independent recollection of seeing the defects that 
appear in the floor on this picture 2-2? 

In other words, do you, on April 30th -- do you now have a 
recollection on April 30th of seeing this condition that is reflected 
in 2-2? 

A This specific condition, I say no, as I previously stated 
that at the time that I made the inspection, walking through the 


hall, there was no apparent violation to me at that time. 


THE COURT: Mr. Swanson, I show you Plaintiff's 


Exhibits 2-4, 2-8, 2-3, 2-5, 2-1, 2-2, and ask you to examine 


them, with particular reference to the floor. 
THE WITNESS: Yes, sir. 
THE COURT: Would you consider the condition of the floor 


shown in those pictures in violation of Section 2505 of the Housing 


TR 279 


Regulations, or, if the pictures are not sufficiently clear for 


you to give an opinion, you don't have to, of course. 


THE WITNESS: I would think that they are not in violation, 
sir. I would think not, sir. 
TR 288, 289 

BY MR. EDGERTON: 
Q Let me just ask you about the garbage receptacles or trash 
receptacles, Did you say there was a violation for inadequacy 
of those receptacles? 
A  Inadequacy, that's all. 
Q Was that inadequacy in number or type or character of the 
receptacle ? 

Number, sir. 

Number. Insufficient number of receptacles? 

That's correct, sir. 

And these conditions were all rectified, were they not? 

They were corrected, sir. 

ASIA HARRIS 

called as a witness on behalf of the defendant and, having been first 
duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


TR 280 
THE COURT: Well, let me ask this: Would 
they be in violation of any other section ex- 
cept 2505. I mentioned 2505 to you but is” 
there any other section that you consider they 
would be in violation of? 
THE WITNESS: No, sir. 
BY MR. AHERN: 
Now, sir, of course, when you made that anewer 
in response to His Honor's question, what does 
2505 say? 
I couldn't cite it to you verbatim. 
Well, then, how can you answer His Honor's ques- 
tion? 
I know what the regulations cover, sir. 


Can you tell me the substance of 2505? 


2505 says that a floor shall be in good condition, 


free of holes and wide cracks. 

Well, now, I am going to read what 2505 does say. 
THE COURT: Well, that is pretty well Ses does 
say. : 

MR. AHERN: Well, I don't think it does, your Honor, 


with due deference to Your Honor. 


TR 280, 281 
THE COURT: All right. 
MR. AHERN: 2505 says that a floor shall be 
structurally sound and reasonably level, isn't 


that right? 


THE WITNESS: Yes, sir. 

BY MR, AHERN: 

Looking at those pictures, are you able to see 
how deep or how wide those cracks are? 

No. 

Then, if you can't form a judgment as to how deep 
or how wide -- 

I would -- 

Let me finish my question, sir. If you can't form 
a judgment as to how deep or how wide those cracks 
are, you are not in a position to say to His Honor 
whether or not those pictures reflect the violation 
of 2505 or any other section. Isn't that 

right? 


I don't think that's right. 


Well, now, you don't think that's right? 
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A 


Q 


No. 

Well, now, in 2505 if it says that the floor 
must be reasonably level, do those pictures re- 
flect a floor that is reasonably level? 

There are several things here to indicate to 

me that it's reasonably level. There is no great 
difference in the way that the -- it appears to 
me that we don't have a wide incline starting at 
one point in the masonry. You do not have the 


floor being at the top of one layer of the 


cinder blocks down at the bottom of the other. I 


would say that it was reasonably level. The floor 
would have to be very much out of line for us to 
say that it's not level. 

All right. Now, when you say that, you conclude 
from those pictures that it is level. It says free 
of holes and wide cracks, What is a wide crack? 

As we previously stated, that is a judgment thing, 
sir. 


Well, when you say it's a judgment thing, would you 
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say a crack wide enough to -- for a woman's 
heel, a cuban heel two or three inches or an 
inch and a half to go into? Is that a wide 
crack? 
If a crack is two or three inches, definitely 
it's wide enough to be in violation. 
Well, now, I want to show you Plaintiff's 2-4. 
Take a look at the crack that is reflected in 
2-4. Would you say that is a wide crack or hole? 
I wouldn't consider that as a wide crack, sir. 


Do you know how wide it is? 


Looking at the rest of the picture there, I would 


say, if it reflects the width of the hall there 
and everything, I would say that it is -- I would 
say that at its widest point it is perhaps one 
inch wide and that the other, perhaps, may be one- 
eighth of an inch. 

What about the center of the crack? What does 
that look like to you? 


Perhaps an inch. 


TR 283 
Do you know how deep it is from that picture? 
It would appear to me that it's not very deep. 
Can you form an opinion as to how deep it is 
from that picture? 
From the picture? 
Yes. 
I think I can, sir. 


How deep is it, from the picture, then? 


Oh, between a quarter of an inch and maybe a 


half inch. 

Well, now, sir, if -= you knew this was an apart- 
ment house when you inspected it, didn't you? 
That's correct, sir. 

And you knew that women make up some of the occu- 
pants of an apartment house, is that correct? 
That's correct, sir. 

And you know women wear shoes different from men, 
don't they? 

That's correct, sir. 

So I assume that when you make an inspection of 
a common way that is to be used by both members 


of the sex that 
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you take into consideration the safety of 
women as well as the safety of men; is that 
right? 
That's correct, sir. 
And I would assume, further, that inspecting a 
common way, if you found a hole that was a 
fourth of an inch or a half an inch or even an 
eighth of an inch in depth, in a sufficient 
circumference to allow a woman's heel to go into 
it, you would call that unsafe, wouldn't you? 
I would say it would depend on the type of shoe 
that the woman was wearing but it might be un- 
reasonable for us to attempt to enforce regula- 
tions to make all passageways safe for some of 
the heels that women wear today. 
Well, now, let's -- there has been an earlier ob- 
servation by the Court on that. Let's assume we 
are not talking about a heel that the dancers wear. 


Let's talk about a Cuban heel, a heel such as this, 


sir (indicating). 
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If there were a hole on Plaintiff's -- if I: 
told you that there was a hole -~- well, look- 
ing at Plaintiff's 2-2, where the circle ap- 
pears -- 
MR. EDGERTON: If Your Honor please, it seems 
to me counsel has gone well beyond the scope 


of the direct. If he wants to make this man 


his own witness for the purpose of hypothetical 


questions, he certainly has a right to do that. 
THE COURT: Well, of course, what he is doing is 
questioning in response to what the Court asked 
and I think he is well within his rights here. I 
will overrule the objection. 

BY MR. AHERN: 

Now, looking at Plaintiff's 2-2, and specifically 
directing your attention to this circular area 
here, and assuming for the purpose of argument 
that there was testimony or evidence that would 
indicate that a hole was there, an eighth of an 


inch deep, or a sixteenth of an inch, I don't 
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know what it was -- an eighth of an inch, I 
believe, at one point, sufficient enough to 
catch a heel of this size, would you consider 
that being safe under 2505? 
I would, sir. 
So, in other words, you don't take into consid- 
eration, or, at least you don't consider it your- 
self, personally a hole an cighth of an inch 
deep as an unsafe condition, is that right? 
That’s correct, sir, because if you are famili- 
ar, in a large number of instances, in poured 
concrete, you have joints that are even greater 
than an eighth of an inch. Even the common side- 


walk you have a crack that will go down to full 


depth of the concrete that has been poured. 


Now, so your: answer is no to that question, is 
that right? 

Yes. 

THE COURT: He wouldn't consider it a violation. 


MR. AHERN: Yes, sir. 


TR 286 
BY MR. AHERN: 


And now, there is nothing in the Housing 


Regulations to support.that statement of yours, 


is there, that you can find? 

As I previously told you, sir, this is a juag- 
ment type thing. 

In other words, when you say it's a judgment 
type thing, some other member of your organiza- 
tion might feel differently, is that right? 
It's based on the training that the inspector 
has had, by going out with senior inspectors, 
supervisors, and other individuals. 

Now, in answer to your question about being a 
judgment matter, do I assume by your last state- 
ment with respect to your judgment that an 
eighth of an inch deep and of sufficient cir- 
cumference to take a heel of this type would 
not, in your judgment, constitute a violation 
of twenty -- 

When you say to take a heel of that heighth -- 


Well, to hook a heel of that type, to hook a 


TR 236, 287 
heel such that the heel would sink into it, 
would not constitute a safe condition? 
THE COURT: Mr. Ahern, stand back from the 
witness, please. 
THE WITNESS: Well, that heel, the hole would 
have to be pretty wide for that heel, a heel of 
that size to go into it. 
BY MR, AHERN: 
Would you consider that unsafe if such a heel 
went into a hole? 
If such a heel would actually fit into that hole 
and go down to catch, yes, I think it would be un- 
safe. 
And, sir, in response to the over-all character of 
your work in response to your answer to me that 


it's a matter of judgment, do I take it that when 


you lay these formulas with respect to an eighth 


of an inch that some other inspector might have 
a different view as to whether an eighth of an 


inch was dangerous? 


TR 287 

A That is quite true, sir. He might Beenioc 
something that I might call a violation. 
In other words, one inspector might go out 
and list violations that you wouidn't pick up, 
and you might list violations that he wouldn't 


pick up, is that right? 


It is true that he might see something that I 


wouldn't even see at all. 


TR 297 
BY MR. AHERN: 
Now, is it fair to say, then -- because a are 
not interested in the second, third and fourth 
floor -- that other than the second, third and 
fourth floor, the only connection you nave with 
the basement, basically, is to take these -- to 
pour out the garbage -- in other words, ts take 
the garbage and refuse and take it down here and 
put it in the chutes? | 
I don't take it down there. 


What do you do? 


(Continued page 171) 


TR 289, 290 
THE COURT: All right. Go ahead, Mr. Edgerton. 
BY MR. EDGERTON: 
Will you state your name, please? 


Asi Harris. 


And where do you live, Mr. Harris? 


1820 Clydesdale Place, Northwest. 
That is the apartment house at that address, is it not? 
That's correct, 
And are you connected with that apartment house in any 
capacity ? 
A Assistant janitor. 
@ And how long have you been there as assistant janitor ? 
A Going on three years. 
TR 291 
Q Now, what are your duties, Mr. Harris, with respect to 
collection of trash or garbage ? 
A Well, in the morning before I goto work, Itake the cans 
up -- two cans on each floor. See, this is four floors, 
Q How many floors are there? 
4& Four we carry cans on, two cans on each floor; and evenings 


when I get home around 6:30 or 7:00 o'clock, in that neighborhood, 


TR 291, 292 

the cans have been brought down by Mr. Golder, put in the room 
until I get there, and I takes them and clean out the cans and put 
them in the big drum in the room and dumps them, monty them 


back to the trash room. 


TR 295 


Q Do you have anything to do with the basement? Do you keep 


the basement corridor clean? 
Golder take care of the basement and first floor. 
So you have no responsibility down there in that pee of it? 
Not much at all, : 
Let me ask you, you are familiar with this basement 
corridor, are you not? | 


A Very well, sir. 


Q After you collect the trash; do you remember any holes or 
cracks or crevices in that area in the paving in that section of 
the hall? : 
A No, Idon't, not to my -- I don't think -- 

MR, EDGERTON: That's all Ihave. 
TR 305 


(Mr. Edgerton and Mrs, Golder) 


TR 297, 298 


A 


I gets a big drum from the trash room, and large 
container, that I brought the trash down in and 
carry it to this room where the trash is and fill 
up a big drum, about 55 gallon drum, and then I 
take it to the trash room. 


Well, when you come to work, as I understand it, 


the various garbage cans are put in this room by 


Mr. Golder, is that right? 

That’s right; that’s correct. 

So there is a number of cans of garbage, and I 
guess a number of cans of what you would call -- 
Trash. 

-- trash, right? 

That's right; that's right. 

And you take a great big drum and do you put all 
the garbage in one drum -- 

No. 

-- or do you put it all in one drum -- 

I take the trash in one drum, come back and get 


the other drum and get the garbage. 


TR 298, 299 


Q 


You put all the trash in that one drum, is : 
that right? : 
That's right; that's right. 

And then what do you do, cart that drum Gown 
here? 

Yes; carry it in the trash room. 

Carry it in the trash room? 

That's right. 

And then you go and get a drum, you put all the 
garbage in the drum? | 
That's correct; that's correct. 

And you carry it down and put it in the garbage 
chute, is that right? | 


That's correct. 


Now, in addition to the question asked you by 


Mr. Edgerton about you having seen people on the 
first floor come down this common way and put 
their garbage in the chute, have you ever seen 
people from the first floor come down with a little 


bag of garbage and put it in the chute? 


TR 299, 300 


A 


Well, right by that trash room door there, there 


is a little chute -- there is two chutes, one 
for garbage and one for trash, so a lot of times 
they come down, got trash, put it in the trash 
chute, and if they got garbage, put it in the 
garbage chute. 

So, in answer to my question, you have seen, 
from time to time, people come down with either 
a bag of trash or a bag of garbage, walk down 
this common way and put it either into the trash 
receptacle or into the garbage receptacle, right? 
That's right. 

Now, do I understand that you work full time in 
the Veterans Administration? 

That's correct. 

And I assume that is from -- government hours -- 
from when to when? 

My duty is from 8:00 to 4:30. 

8:00 to 4:30. And so far as your duties are 


concerned in Clydesdale Place, do you work -- 


TR 300, 301 
are you on call, do you work every day or 
every other day? 
Every day. 
Are you paid? In other words, you get paid for 
each day at the Clydesdale -- 
I get paid a small salary monthly. I tell you, 


in the morning I takes up the cans. Evening, I 


comes in; I empties the cans. That's my duty. 


And -- 

And every other night I am on in case of an apart-— 
ment vacancy. I can show it to any Seneneiicome 
down there for an apartment, every other night. 
Every other night what? 

That's when I be in the apartment on duty from 
six o'clock until nine. 

Well, now, what happens when Golder is away? 

If Golder is away that's the time he takes some 
leave, I stay in the place until he come back 
and return. We have an arrangement because I 
have a vacation and he has one and we have it 


opposite from one another. When he's there I'm 


TR 301, 


away. When he's gone I take care of everything. 


I think that's all. 
BY MR. EDGERTON: 
State your name, please. 
Julia Marie Golder. 

TR 306, TR 307 
BY MR. AHERN: 
I gather from your statement, ma'am, that you were 
so excited that you really didn't have a chance or 
didn't take time to inspect where the area was that 
she fell? 
I didn’t inspect it. I just stopped, you know, 
and looked but I did see. 
You were excited, were you not? 
Yes, I was. 
And you were interested in trying to help the lady? 
Yes, I was. 
Now, coming back to this grease mark that you say 
that you saw, did it have the appearance of -- you 
know what lard is? 


Yes, I do. 


TR 305 

Q Were there any holes or breaks or cracks in the paving 
immediately near where she was sitting on the floor when you 
went up to her? 

A No, I didn't see any. 

Q Did you see anything on the floor, any foreign matter of 
any kind? 

A Well, when I got there, as we tried to help her up, when we 


got her in the wheel chair, I saw the skid mark where she slipped 


but I was so excited trying to help her, I didn't pay any attention 


much. 
Q Well, do you remember where the skid mark was, what it 
looked like ? 
A Yes, it looked like -- it was a black mark. It look like a 
sketch of grease or oil or some type that she had slid on. | 
TR 308 

EARL C. GOLDER 
was recalled by the defense and, having been previously duly 
sworn, took the stand and was examined and testified further as 
follows: 
TR 312 


THE COURT: How many apartments in this building ? 


TR 307 


Q 


Was it a streak like that, sort of a solid streak 
of some substance like a lard streak? 

No, it was more like a vegetable oil. 

Well, when you say a vegetable oil, was it -- 

It was clear. 

Was it clear or was there any solid portion to it? 
No, it was clear like, yes. It wasn't solid like 
a white lard. You know, when lard gets dry it's 
white; ox vegetable oil, when it gets dry it's 
clear. 

Well, I am not an expert on vegetable oil, but did 
you touch the vegetable oil? Did you do anything 
with it? 

No. 

To see whether it was viscous? Do you know what I 
mean, whether it was thick? 

No, it was thin, a thin coat. 


323 


And I asked you whether you believed -- and I asked 


you now, whether there were any holes or crevices or 
cracks in the floor of the hallway in this immediate 


area? 


TR 313, 314 

THE WITNESS: Fifty-six apartments plus two janitor 
quarters. 

BY MR, EDGERTON: 
Q Are there other living apartments or rented apartments 
on the ground level? 


Yes, there is. There is four. 


Four. 


A 
Q How many on this floor? 
A 
ral 


Four beside the two janitors'? 
A Besides the two janitors’. 
& So, about the -- on the four floors above, then, there are 
48 apartments ? 


A Yes, sir. 


Now, this is your work domain, is it not, this ground level? 
Yes, itis. 
Your workroom is there; your apartment is there? 


Yes, sir, that's right. 


Q Now, will you tell us what is your usual practice with refer- 
ence -- well, I will relate it to June of 1960 -- what was your 


usual practice at that time for a regimen or method of keeping 


TR 314, 315 
that corridor clean? 
A  imcr tke t2sement and the first floor on Fridays every week. 
I sweep the first floor, the -- well, when I mean first floor I 
say lobbies, three times a week including the basement. That 
is Monday, Wednesday and Friday, or when someone would spill 
something, I clean it up promptly, as soon as I notice it or anyone 
tell me about it. Other than that, it is fairly easy to keep clean, 
It is no problem. 
Q Isee, sir, You mop it once a week? 
I mop it once a week, 
What do you mop it with? 
Sanitary detergent, 
And you use a mop and a bucket ? 
Mop; mop and bucket. 
And detergent; and you go over the entire floor area, do you? 
Yes, Ido. 
Now, when you sweep, what do you sweep it with? 


A bush broom. 


And how wide a broom is that, approximately? 


Oh, I'd say 26, 27 inches wide. 


With long bristles ? 
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A 
Q 


A 


Q 


Yes, sir, three-inch bristles, 

And you sweep all of the floor area, do you? 
All of it. 

Three times a week? 

Three times a week. 

Monday, Wednesday and Fridays? 

Yes, sir, 

And what date was it this lady fell? 

On a Monday. 

Ona Monday. Had you swept that day? 
Yes, Ihad. 

Do you recall what time of day you swept? 
Around 8:30 in the morning, 

About 8:30? 

8:30 in the morning. 


And you swept it in the usual manner, so far as you know? 
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Q 


And,then, did you follow, do you recall, your usual pro- 


cedure with respect to the trash and the garbage cans on this 


particular Monday ? 


A 


Yes, sir. 
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Q As you did on other days? 

A Yes, sir. 

Q And -- this may be some repetition, Your Honor -- will 


you tell us again, please, what you did with the trash and the 


garbage cans on this particular Monday when you brought them 


down on the elevator to the ground level? 
A  Ibrought them -- I prop the elevator doors open with the 
sticks which we have for that purpose, pick the cans up two 
at a time, take them and put them ten feet from the elevator 
into the storage room. 
Q And you place them in the storage room? 

In the storage room. 

All four cans? 

All eight cans. 

Excuse me, eight cans, all right. Two to each floor, right? 

Yes, sir. 

Is that the last you saw of them on that day? 


Yes, sir, it is. 


Did you see her fall? 


Yes, I did. 
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® Where was her right foot at that time, if you could tell us, 
with relation to the nearest wall? 

A It was at least eight inches, right on the tip of the painted 
strip on the right wall facing west, 

Q And were you able to tell from the movement of her foot 


whether her foot slipped? 


A It slipped, sir. It slipped on a spot of oil or grease, 


whatever you -- 
Q Well, you didn't know if it was oil or grease at the time? 
A No, sir. 
Q You were saying that because you later saw that oil or 
grease there? 
A After I removed her from the basement to the apartment, 
Q Now, which direction did her foot slip? 

Northwest on an angle. 

Northwest. 

THE COURT: Well, did it slip -- 

BY MR. EDGERTON: 

Toward the wall? 

Towards the wall. 


MR, EDGERTON: Towards the wall. 
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THE COURT: In other words, as she was walking along, her 
foot went forward and to the right, her right foot went forward 
and to the right? 

THE WITNESS: Forward ane to the right. 

BY MR. EDGERTON: 
@ Can you tell how far her foot slipped -- I know that is 
difficult, but -- 
A It's difficult to say but from -- I would say no farther 
than the eight inches, She hit the spot right at the borderline, 
slid towards the borderline, angle, I would say, about eight 
inches forward, Her left foot was completely in the air. That 
is the reason she fell. 
@ Did you see, did her left foot appear to be caught in 
anything on the floor? 
A No, sir. 
& Could you tell whether her head came in contact with the 


opposite wall? 


A No, sir; I would say it didn't because the only thing the 


lady complained about when I went to her was her wrist. I 
tried to help her up and then she said she could not stand. I 


laid her back down, called my wife. We went up and got a chair 
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from a lady in apartment 300. She has a spare wheel chair and 
we both helped her into the wheel chair, but she did not complain 
about her head. 
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Q Mr. Golder, you told us yesterday that after the lady had 


been taken upstairs you came back to this area, and looked at 
the floor? 

A Yes, I did. 

Q And you described certain marks -- drops that you had seen 
there ? 
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SUMMATION BY DEFENSE COUNSEL 


There is no question but what the only duty owed by these 
defendants was a duty of ordinary and reasonable care to main- 
tain these premises in a reasonably safe condition for its tenants. 
That is, those portions of the premises used in common by the 
tenants. 

Now, removing from the consideration, as Your Honor I think 
has quite correctly indicated Your Honor would rule, the defec- 


tive or alleged defective condition of this paving has not been 


established by preponderance of the evidence. It leaves here only 


(continued page 217) 
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No, there wasn't. 
Now, there are other cracks and other depressions 
in other parts of this hallway, are there not? 
A Yes, sir. 
TR 325 
BY MR. AHERN: 


You recall you just testified a moment ago that 


you swept about 8:30 or 8:15, isn't that right? 


Yes, sir. 

Now, you didn't so testify until I brought that out 
in your deposition in April 7th of ‘61; isn't that 
right? 

THE COURT: When did he have a chance to testify 
before that? 

MR. AHERN; Well, maybe I wlll rephrase it. 

BY MR. AHERN: 

As a matter of fact, when your deposition was taken, 
you first said you didn't sweep at 8:30 that that 
was incorrect; isn't that right? 

Does it say that in the deposition, sir? 


Q I am asking you, did you or didn't you say that? 
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A 


A 


THE COURT: Well, now, wait a minute, wait. tf 
you are going to ask him about his deposition, 
you bring it out properly and by referring to 
page, and so on, and read the question and ee 
wer. 

BY MR. AHERN: 

All right. On page 29 of your deposition, didn't 
I ask you this question and didn't you make this 
answer: 

"At what time did you sweep on Monday? 

“Answer, About 10:30. 

“Could it have been as early as 8:30? 

"Answer. No." 

Do you recall those questions and those answers? 
I don't recall it but if you got it there in black 


and white, I guess it's the truth. 


And, do you recall that I asked for a statement to 


be produced that you had signed and the statement 
said that you had swept about 8:15 or 8:30? 


I made that statement, I think, at least three days 
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after the incident. 
That's right. 
I sweep that basement every week three times a week 
and I can't remember exactly what time I sweep it. 
I have no schedule. I work according to the way I 
feel. 
But you do recall that when I asked you, at page 29, 
of the deposition, that you denied that you could 
have swept it as early as 8:30, is that right? 
Yes, sir. 
THE COURT: All right, it is in the deposition. 
Is there anything else? 


MR, AHERN: Oh, I think not, Your Honor. 


THE COURT. Well, I have this question, Mr. Golder. 


Are there any rules and regulations governing the 
conduct of tenants in this apartment posted anywhere 
in the apartment? 

THE WITNESS: Concerning what, sir? 

THE COURT: Concerning anything. 

THE WITNESS: They get a standard form of lease upon 


entering the building which they sign and the general 
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routine of the building is very easy to learn. 
If they don't know it, I explain it to them when 
they come in, then they put the trash out encore 
tains hours during the day. It is picked up by 
cans or they can bring it down. 
THE COURT: Well, that is not in the lease, iis it? 
THE WITNESS: No, sir. 
THE COURT: And you explain it to them orally? 
THE WITNESS: Yes, sir, I do. 
THE COURT: And what do you tell them? 
THE WITNESS: Well, I tell a new tenant, as they 
come in, that party hours are through the week, 
have to be over with by at least nine sons and 
on weekends they can create a little disturbance 
to twelve. 
I tell them that the trash is pulled between Mon- 
days and Saturdays between 7:30 or 7:00 o'clock 


to 9:30 and that I pull the trash off the floor be- 


tween 9:30 and 10:00. If they have any trash after 


their dinner in the evenings and don't want to 


leave it in their apartment, they can bring it 
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down, put it in the trash chutes that are pro- 
vided for in the basement. 
THE COURT: Then I take it there are no instruc- 


tions issued or published, ar given to the tenants 


in any way which tell them that they may not bring 


their trash down themselves and go through that 
hallway and put it in the chute? 
THE WITNESS: No, sir, none whatsoever. 
THE COURT: Any other questions? 
MR, AHERN: No questions. 
THE COURT: You may step down. 
THE WITNESS: Thank you. 
(Witness excused.) 
MR. EDGERTON: That is the defendant's case, if 
Your Honor please. 
COURT: All right. Now, how long do you gentle- 
want to argue this case? 
AHERN: Your Honor, I think, without a jury, 
know -- 
COURT: Yes, let's get down to fundamentals. 


AHERN: Your Honor, I think I could argue the 
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case in 15 minutes because I think when you are 
arguing to a Judge -- 
THE COURT: Well, let me do this. I think -- 
MR. EDGERTON: Excuse me, Your Honor. Pardon 
me. Maybe I should have made this request before 
I announced that I had closed. I respectfuliv 
suggest, Your Honor, that inasmuch as we have 
definite testimony here that the condition of 
this building is not -- or, in particular, this area 
of the floor -- is not changed and is in the same 
condition now as it was in June of 1960, that this 
would be an appropriate case to request Your Honor 
to view it personally, and I wouid make nics Se 
THE COURT: Well, it wouldn't do any good, in my 


view of the case, and I will tell you the point 


that bothers me and I am going to adjourn until 


1:45 and give you all an opportunity to address 
your argument to this, because this is what worries 
me. 

If the landlord has liability in this case, ‘it 


seems to me that based on the evidence it would be 
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due to this reason: That he has a situation 
there where he has trash chutes and garbage 
chutes at the east end of the basement corridor, 
the elevator leading to the upper floors being 
towards the west end of that common corridor. 
Now, the evidence shows that for a long time 
before this accident it was the custom of the 
tenants to come down the elevator and to bring 
garbage and trash, go down that hall and put it 
in the chute, and that frequently they spilled 
garbage, anything that might be in the garbage, 
grease and so on, on the floor, that the landlord 
had knowledge of this practice. 
It also appears to the Court that this accident 
actually happened by this woman putting her heel 
on some grease that was on the floor which she 
could not reasonably see and that as a result her 
foot went out from under her and she, of course, 
was very badly injured. 


Now, frankly, I see no contributory negligence in 


this case. I don't mean to keep you from arguing 
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it, but I don't see any. I am not satisfied at 
all that the accident happened the way the plain- 
tiff says it did, by her heel getting caught actu- 
ally in a hole that was about the size of her heel 
and holding her up and that doesn't mean that, I 
think the plaintiff is not telling the truth. 
I think that the situation is that this thing hap- 
pened so quickly and this plaintiff has been in 
such tremendous pain and stress since then that 
her recollection of the thing is dim and that: is 
understandable. 
But, taking the thing the way the janitor says it 
happened, when she slipped on grease which certain- 
ly shouldn't have been in the corridor, we don't 
know when that particular grease got there, so we 
can't charge him with notice of these particular 
spots of grease, but they have set up a pattern, 
possibly -- and this is the thing that I think 
you ought to address yourself to -- whereby the 


landlord ought to foresee, perhaps, that at any 


time there is going to be grease and garbage and 
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whatnot up and down that hallway and somebody 
may slip on it and be hurt, and perhaps they 
shouid have issued instructions that peopie 
weren't te come down there and put garbage in. 
Maybe it was negligent not to do so. Maybe a 
type of covering should have been put on the 
floor that would have been less dangerous, even 
if that had happened, or whatnot. 
But, in any event, those are the questions which 
bother me in this case, and I will adjourn until 
1:45 and then hear your arguments, and I don't 
mean to limit the arguments of anybody. I think 
it is oniy fair to you to teil you what -- 
MR. AHERN: Yes, I agree. 
THe COURT: -- what worries me in this case. 


MR. AHERN: What I meant was, I was going to elim- 


inate a lot of argument that you might make towards 


a jury with respect to damages. 
THE COURT: Yes. 
(Whereupon, at 11:45 a.m., the luncheon 


recess was taken.) 
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SUMMATION BY COUNSEL FOR PLAINTIFF 

MR. AHERN: Your Honor, I would like to make my 
first remarks responsive to the statement made 
by Your Honor at the conclusion as to in what way 
you thought our argument or what points you 
thought it would be well for us to address our- 
selves to, and so, in asking Your Honor to award 
a judgment in this case, I will first direct my- 


self to the issue of liability, upon what I con- 


sider the light of the evidence most favorable 


to the defendant and we will assume for the pur- 
pose of this opening argument that the plaintiff 
in this case fell upon four, or three blobs of 
grease that the defendant in this case had no ac- 
tual or constructive notice as to thesefour par- 
ticular blobs of grease that she fell on and that, 
for the purpose of this opening argument, with 
respect to liability, that the fall occurred sub- 
stantially as stated by the witness Golder. 

THE COURT: Well, I am sure you don’t mean that 


they had no constructive knowledge of these four 
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blobs of grease. 
MR. AHERN: Well, I meant to -- just -- well, 
let me rephrase it in this fashion. 
Plaintiff suggests by the evidence in this case 
that we have established that this was an apart- 
ment house, that there were some four floors in 
the apartment house and that there was a common 
way where garbage, in the basement, was to be 
disposed of. 
The testimony establishes clearly that there was 
@ practice of thetenants in the premises, certain- 
ly on the first floor, or, a least, there was evi- 
dence in the record here to establish that the 
management, through the resident manager Golder, 
was on notice that in addition to his own deposit 


of garbage that tenants would walk down that common 


way and would deposit their garbage in the chute. 


There is also testimony in the record that debris 
from time to time was on those premises in the com- 
mon way, and accepting, for the purpose of argument, 


that the fall occurred in the manner in which the 
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witness Golder said, the question arises -- 
and I think has been affirmatively answered 
-- that when an establishment, who owes the 


duty of care and who has jurisdiction over the 


common way, has provided a means by which trash 


and garbage are to be disposed of and they are 
put on notice of the fact, actual and construc- 
tive, that garbage from time to time has failen 
in that common way, and they have exercised in 
their position as the determining power as to 
how the premises are to be used, have given no 
instructions to the tenants forbidding the tenants 
to carry down their own garbage, have given no 
instructions as to how their garbage must be car- 
ried down, if those tenants carry garbage down, 
that the defendants in this case were on actual 
and constructive notice that garbage and other 
refuse would fall in that common way. 

And so, having created by their own operation -- 
since the testimony is clear from this case, from 


the testimony of Dreyfus, from the testimony of 
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Golder -- that the tenants were not given any 


specific instructions with respect to garbage 


other than the fact that if they chose to avail 
themselves of putting the garbage in the cans 
which were placed outside their apartment, no 
other instructions of any kind, character or 
description, were given to these tenants with 
respect to depositing garbage in the chute. 

And, so, we have a principle of law created and 
alluded to, I think, in Your Honor's statement. 

It was certainly foreseeable, certainly foresee- 
able in the waiver of jury trial which they in- 
serted in their lease, that a person walking down 
that common way under the means by which this gar- 
bage was being disposed of was subjected to a po- 
tential risk and also we have from the testimony 
of Golder from -- elicited through Mr. Edgerton, 
that in places other than where the defendant fell 
there were cracks and other crevices in the prem- 
ises which only served to increase the of the com- 


bination of cracks, crevices and refuse that might 
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fall from these containers, and so the principle 
of law which I suggest is invoked in this case be- 


fore we get to the alternate theory which the plain- 
tiff asserts for judgment, is that the defendant s 

in this case were negligent, that is was negligent 
in the manner in which garbage was disposed of in 
these premises, that they allowed this situation 

to exist, that they created a dangerous condition, 


and that they therefore, the principle of actually 


-- as to notice with respect to these four blobs 


of grease on which this plaintiff particulariy 


fell, would have no application, 

Now, Your Honor, with respect to this factual sit- 
uation, in the short luncheon recess in which 1 
spent the bulk of my time trying to button down 

as close as I could a factual case involving the 
factual situation, more or less nyoocneainec 

in Your Honor's statements at the conclusion of 
the argument, I feel, Your Honor, the principle 


stated by Your Honor has been definitively stated 


and very eloquently so by the United States Court 
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of Appeals for the Fourth Circuit, affirming 
a District Court Judge on a factual situation 
very similar to the principle that is involved 
in this theory of liability. 
In that case, Your Ebnor, -- and the argument 
was made in the Fourth Circuit on the question 
of notice, it involves a case of Kresge vs. Rankin, 


cited June 13, 1945, Groner, Soper & Dobey, Groner 


from this jurisdiction sitting on that appeal; and 


in that case, Your Honor, the plaintiff's claim 
was based upon a fall when she slipped upon some 
whitish foreign substance in the vestibule of de- 
fendant's store. 
The appeal raises two questions; was there suffi- 
cient evidence of defendant's negligence to take 
the case to the Jury, and, two, was plaintiff 
guilty of contributory negligence as a matter of 
law. 
"The District Court quite correctly, 
we think, answered the first question in 


the affirmative and the second question in 
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the negative in a comprehensive and able 


opinion." 


59 Fed. Supplement 613, which is an excellent 


discussion of this very subject which Your Honor 
alluded to, and the Court went on to announce. 
this principle which I say is controlling, ooo 
judgment, in this case: 

"Defendant in its general store oper- 
ates small bars at which, during the noon 
hour, when schools were in session, hund- 
reds of school children were served various 
articles of food and drink. In the opin- 
ion of the District Court, it was said, | 
‘Under the evidence in this case the jury 
was justified in finding'" -- 

COURT: I have read it. 

AHERN: Oh, you have read it, Your Honor?’ 

COURT: Yes, it seems to be quite in point. 

AHERN: I thought so, Your Honor, and I might 
say that it's very much in point in the District 


Court's opinion which is a much more exhaustive 
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opinion and which took up each separate conten- 
tion raised by the defendant with respect to this, 
is discussed at length in that opinion in 59 Fed. 
Suppl., affirmed by the Fourth Circuit. 
Now, there has been, Your Honor, a very recent 
case on this very subject affirming this principle 
which Your Honor has alluded to, namely, that when 
a defendant creates the condition, he cannot then 
intervene on an issue and say he had no notice of 
the particular dropping or particular article, 
most of these come in fall cases, because it is 
by his negligence that the hazard is created;and 
an excellent decision on that, Your Honor, which 
summed up all the law of Florida -- this was a 
federal decision, however, on the point, is Pogue 
vs Great Atlantic & Pacific Tea Company, 242 Fed. 


Suppl. 575, which is an excellent decision, Your 


Honor, which a great part of it, unfortunately, 


goes into the long discussion of the various posi- 
tions taken by the Florida Supreme Court, but then 


concludes, the important factor being on page 581, 
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in discussing this case, and in referring to a 
decision of the Supreme Court of Florida, it 
said this, Your Honor: 

"If this were a case involving a fall be- 
cause of a failure to remove a foreign substance 
whose presence on the floor was unexplained or 
cases of that kind, the lower court would prob- 
ably have been correct in its conclusion an the 
position taken by appellee would be sound. Such, 
however, is not the case." 

THE COURT: What did the lower court do, direct a 
verdict? 

MR. AHERN: Summary judgment, Your Honor. 

THE COURT: Summary judgment. 


MR. AHERN: (Reading:) 


"fhe rule of negligence applicable to the 


cases alleged in the complaint is that where the 

possibility or probability of consequence can be 

reasonably foreseen, anticipated or prevented, an 
actor who does not use ordinary and reasonable 


care to avoid such consequences will be deemed 
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guilty of negligence," citing the 35 Am. Jur., 
which then states, Your Honor, however -- 
THE COURT: Thirty-eight. 
MR. AHERN: 38 Am. Jur., page 743, paragraph 85, 
as follows: 

"However, one who causes or authorizes a 
use of a dangerous instrument or article in a 
negligent manner or under such circumstances 
that he has reason to know it is likely to pro- 
duce injury is responsible for the natural and 
probable consequences of his act to any person 
injured who is not himself at fault," 

And concluding with the Fifth Circuit, I 
think -- or is this the Fifth Circuit -- yes, it 
says: 

“Appellee has little to say against the 


soundness: in principle of the simple doctrine 


that the creator of the dangerous condition is 


charged with notice of the danger caused by his 
own creation as illustrated by such cases" -- 


And then they cite that case, Your Honor, 
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which I think is so in point tothis case, the 
Rankin vs. Kresge citing 59 Fed. Suppl., then, 
also, Your Honor, Moon vs. Kroger, and Banking 
Company, a Missouri case, which I have here, 
which I don't feel I have to rely on, but it's 
also, you might say, on all fours with the Rankin 
case, 148 Southwestern 2d, 628. That is also an 
excellent decision, Your Honor, which is in all 
fours with the Rankin case. 

That case, Your Honor, they operated, a what 
you call, a wait-on-yourself store and this was a 
fall on a bean, string bean, and, of course, the 


argument was made, of course, on the question 


that there wasn't notice. The Court said this: 


"The defendant knew that it was conduct- 
ing a 'wait-on-yourself store,’ that the 
string beans and vegetables were displayed 
on a sloping shelf, that the beans were — 
piled high on the shelf or in mesh baskets 
so that they were subject to and did often 


fall to the floor, that an aisle was provided 
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for customers to walk through by placing 
a table opposite the vegetable shelf, that 
a weighing scale was placed on the table 
so that customers were compelled to handle 
the beans and vegetables across the aisle, 
and that beans often fell to the floor, 
and because of such conditions it was nec- 
essary to sweep the floor as many as ten 
times a day. There was no necessity for 
plaintiff to prove knowledge on the part 
of the defendant of those things either act- 
ual or constructive because it was a condi- 
tion created and maintained knowingly by 


the defendant, as was stated by this Court 


in Wood vs. Walgreen, 125 Southwestern 2d 554, 


‘such burden is cast upon the plaintiff'" -—- 
referring to notice -- 

"tin a case of this character only where the 

thing or substance which occasioned plaintiff's 

injury was put on or brought upon the floor by 


someone other than the defendant,' to which we 
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might add, or where the condition which © 


occasioned plaintiff's injury is one that 

the defendant could not have foreseen in: 

the exercise of ordinary care for the safe- 

ty of its customers." 
So, in substance, Your Honor, as my first theory 
of liability, although naturally I am addressing, 
you might say, the burden of my argument to that 
because of Your Honor's observations, is that we 
have shown here a dangerous oondition existed, that 
there was notice of it and that, therefore, in the 
circumstances of this case liability should be 
predicated upon the defendant on their theory! of 
the case as to how the actual accident occurred. 

Now, unless Your Honor has any further ques- 
tion on that, I would like to develop other points 
that I think should be considered, Your Honor, and 
that is, in addition, Your Honor, to the actual way 
in which the accident occurred, we must not forget 
that there is testimony, of course, in the menord 
with respect to the place where the plaintiff fell. 


That is not in too much dispute. 
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crack or a hole that caused her fall or even con- 
tributed to it. 

Now, of course, if you take her direct testi- 
mony, it did. But the feeling of the Court is that 
although she is very sincere in what she is saying, 
that, of course, this thing happened very, very 
quickly and the plaintiff was very painfully in- 
jured, and since that time she has suffered a great 
amount of pain which can't help but affect one for 
sure, but this Court just wouldn't feel justified 
in finding that any of these holes or cracks actu- 
ally caused or contributed in any way to this fall. 
If they had, of course, then it would be a matter 
for serious consideration as to whether this condi- 
tion was in fact dangerous, but in view of the way 
I feel about the evidence, I feel that the accident 
happened in exactly the way that Golder said. Asa 
matter of fact, I was very much impressed with 
Golder's testimony. 


MR. AHERN: Well, then, based on Your Honor's 


-- I won’t waste my time arguing that point. 
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There is testimony that, from the testimony of, 
I believe, Mr. Blake, that his examination of 
the premises, and there is a statement that the 
record indicates the premises, floor-wise, has 
been relatively the same condition now as eae 
then, was enough, such as to catch a heel Sopace 
scribed by the plaintiff and I recognize, Your 
Honor is the judge of the credibility and the weigh=- 
ing of the testimony, but I would suggest, Your 
Honor, that the circumstances of this case would 
indicate that the fall did occur in a combination 


of circumstances, the grease and the hole. 


In any event, Your Honor, we have a case where 


a defendant is operating an apartment house with 
a number of tenants. 

THE COURT: Mr. Ahern, if you are going! to ar- 
gue the defects in the floor, in these cracks and 
holes and whatnot, of course you may do it, but in 
my view you are wasting your time because, as I view 
the testimony in this case, the plaintiff aaa not 


borne the burden of proving that it was actually a 
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I say then, Your Honor, that based on what I 
have said previously, that Your Honor's observa- 
tions at the end and the Rankin decision, that 
the defendants in this case certainly were on no- 
tice of this condition. They created the condi- 
tion. They acquiesced in the manner in which other 
tenants brought this garbage down there, and, hav-~ 
ing created this condition, under the Rankin case, 
the doctrine actually of notice, constructive and 
actual, does not apply because they have created 
the condition and they will not be heard to say 
that a third party, in some way, may have dropped 
a bean or whatever it might be that caused the par- 
ticular accident involved. I don't think I can 
elaborate any further on that doctrine unless Your 
Honor, to ask any questions, and I would pass to 
the issue of damages. 

THE COURT: No, I don't want anything further 
on that. 


MR. AHERN: Your Honor, I am not going to bur- 


den you with any exhaustive or even detailed argument 
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on the question of damages because I am sure that 
Your Honor has had a chance to appraise this case 
with respect to the damages, and I think it is 
clear that the damage did flow from the negligence. 
The only observation that I do make is that we do 
have a very serious injury here and, in addition 
to the injury, and the compensation for pain and 
suffering, I think to whatever degree, Your Honor, 
a woman at 66, who did enjoy, you might “ns, an 
active life so far as work is concerned, what that 
employability factor is, is a factor, I think, that 


deserves consideration, and as to the degree of con- 


sideration, this is a matter, of course, that rests 


in Your Honor's discretion and judgment. 

THE COURT: Now, I have here that you have 
proved special damages without considering any loss 
of earnings, of $10,251.29. Does that accord with 
your figures? 

MR, AHERN: Your Honor, I will be frank to say 
that I don't have it pinned to the penny and if that 


represents the bills that are admitted in evidence, 
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that would be it. Ihave not run an exact computation be- 
cause a few of the bills changed, but I accept that figure, 
Your Honor. I accept that figure, 
Iask Your Honor, under the circumstances of the case, I 
feel that in view of Your Honor's comment there is no need 
of me really placing any great argument on the apartment 
regulations that have been admitted in evidence except 
that I do say,, Your Honor, that those that regulate the 
garbage and disposal -- I forget the particular section num- 
bers -- they are before Your Honor -- they do place on an 
apartment owner this duty of keeping the premises Sanitary, 
keeping it clean, keeping refuse off a common way. 
THE COURT: Now, where is that particular one? 
MR, AHERN: Your Honor, 2602.4, but first let me 
start with 2601. 2601, Your Honor, reads: 
"In those portions of premises occupied for residential 


purposes under the exclusive control of a tenant" -- which 


isn't applicable here -- "it shall be the responsibility of 


such tenant to observe the provisions of this part unless 
otherwise indicated in these regulations. In those portions 


of such premises which are vacant used as common space 
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where not under the exclusive control of a tenant, the owner 
or licensee shall be responsible for the observance of the 
provisions of this part,'' which is 2602.4, which reads, 
Your Honor: 
"Areaways, walkways, and yards shall be clean and free" -- 
wait a minute -- 
THE COURT: Well, that is one I didn't admit because I 
thought that applied to outside. Now, the ones I did admit 
were 1102 -- see if that has got anything to do with it -- 
MR. AHERN: I checked over the ones Your Hnnor admitted 
this morning. 
THE COURT: 1102 was definitions. Then we had 2501. 
MR. AHERN: 2501, whichis, "Every premises accomo- 
dating one or more habitations shall be maintained" -- 
THE COURT: Yes. Now, I don't think that is applicable now 


under my ruling. 2505, Idon't think is, either. 


MR. AHERN: Your Honor, 2501, if Imay say, down at the 


last sentence: 
"and maintenance designed to make a premises or neigh- 
borhood healthy and safe." 


THE COURT: Yes. Well, I still don't think that applies. 
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Now, 2602, that is the general situation. Now, the next 
one was -- 
MR. AHERN: 2610. 
THE COURT: 2610. What is 2610, what does it say? 
MR, AHERN: 2610, that said this, Your Honor: 
‘In multiple dwellings where the occupants of habitation are 


responsible for taking ashes, garbage or refuse from their 


respective quarters to a place of common storage or disposal, 


such place of common storage or disposal shall be readily 
accessible to all such occupants at all times within common 
space within the premises. In multiple dwellings where the 
owner or licensee is responsible for the collection or removal 
of ashes, garbage or refuse from the individual habitations 
to a place of common storage or disposal, such owner or 
licensee shall cause to be made such daily collections at 

an hour to be specified by the owner or licensee as may be 
necessary to keep the common space of such premises 

free from any accumulation of ashes, garbage or refuse,"' 
Now, I say, Your Honor, that section is precisely applicable 
to the record here and the condition that was created; by the 


testimony in the record shows a continuous and multiple 
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violation of this section which was the proximate cause of 
the accident, Section 2610 of the Housing Regulations--of the-- 
THE COURT: Well, you have got 3206.1, likewise. 
MR. AHERN: 3206.1. 
"It shall be the duty of the operator to maintain the premises 
excepting those portions under the exclusive control of the 
tenant or tenants thereof free from combustible refuse and 
debris, accumulated grease or oil spillage." 
This, Your Honor, I think is very closely connected with the 
other section and I think the violation of these two sections 
is made very clear, it is under the Dixon case and the Fisher 
case which preceded it, upon which the Dixon case reaffirms, 
you might say; we have in the record here a clear violation 
of these two sections and which, from the evidence, Your 
Honor, was the proximate cause of these injuries. 
Task your Honor, under all the circumstances, as I feel you 
will, to award a judgment for the plaintiff, and Iask Your 
Honor to return a verdict such that you feel is fair and 
proper under all the circumstances. : 


THE COURT: All right, 


MR. AHERN: Oh, Your Honor, I apparently gave a mis- 
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citation to you and I want to correct that right now because 
it's a fine decision. It is 242 Fed. 2d, 575. 
THE COURT: That is what I had, 
MR. AHERN: Oh, 
(Summation by the Defense Counsel) 
TR 355 
THE COURT: Well, Mr. Edgerton, you put your finger on a 
very difficult part of this case. 
Now, if this had been a banana peel, a grapefruit peeling, 
an orange peel, or something that you usually find in gar- 
bage, I wouldn't have the slightest trouble with this case. 
I wouldn't have any trouble with it at all. 
MR. EDGERTON: What's the difference, Your Honor, 
between oil and banana peel? I don't see that, 
THE COURT: Well, my trouble is this: 
There were four blobs of oil. In other words, I think 
that if you banana peels, coffee grounds, the usual con- 
tents of garbage there, that you could assume that it came 
from one of the tenants, in view of the testimony in this 
case, going back and forth, and that it was the duty of the 


apartment to get it cleaned up and keep a proper watch for 
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the question of liability for these three or four small blobs of 
clear grease which were found on the floor of this hallway 
immediately in the vicinity of the spot where this lady fell, and 
I guess there is no question but what from the evidence -- and 
I would concede that the grease was the cause of the fall because 
my Own witnesses, of course, indicated by the skid mark leading 
from one of the blobs of grease that that was where her foot came 
in contact with some substance which caused her foot to slip. 
Now, the evidence is absolutely silent -- there is no evid- 
ence before Your Honor as to what caused these drops of grease 
to be there. There is no evidence in this case as to how long they 
had been there. There is no evidence in the case as to who 
caused these drops of grease to be there. 
The evidence is absolutely silent on that point and I submit 
on that condition alone this case is classic case of a slip and 


fall for a foreign substance on a floor, for a duty to maintain 


that floor in a reasonable safe condition, it is arged where 


there is no evidence to establish any notice of any kind against 
the person whose duty it is to maintain that floor. I needn't 
burden Your Honor, of course, with the classic cases in this 


jurisdiction on that point, the Williams case, the Brodsky case, 
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and interestingly enough, Your Honor, in the very recent decision 
of our Municipal Court of Appeals which I realize is not binding 
authority on Your Honor, but certainly is persuasive, from the 
logic and cogency of the reasoning by Judge Hood whom we all 
admire, this is a slip and fall in an apartment house by a tenant, 
lady falls on the common stairway maintained for the use of all 
tenants in the building. 

Iam referring, Your Honor, to the case of McIntosh vs. 
Greenway Apartments, Incorporated, decided by the Municipal 
Court of Appeals October 21st, 1960. It appears at 164 Atl. 2d. 
351. 

The Trial Court directed a verdict in favor of the landlord 
and the plaintiff appealed. 

Now, I don't ordinarily like to burden Your Honor with 
reading from cases, but this language, I think, is very pertinent 
because it shows the factual situation quite similar, I might say, 
to what we have here, 

“Appellant's evidence showed that after she fell 
and was helped back to her apartment by her room- 


mate, the latter returned to the hallway, found a dark 


brown banana peel on the step to the stairway theugh 
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appellant had not seen the peel until her roommate 
returned and showed it to her" -- that is exactly like this 
case, nobody saw these drops until after this lady had been 
helped away -- 
"she insisted that it had caused her to slip and fall. wy 
Well, we, of course, agree that this grease probably caused 
this lady to fall. 
"Appellant offered no evidence to show how or | 
when this peel was left on the step, "' 
and now here's a imilar point, 


"but she testified that she had complained to the 


apartment employees about other litter in the hallway 


about six times in the two and a half years she had 
lived in the apartment house, "' 
That is exactly the picture they are trying to paint here. 
"Her last complaint had been made three or four 
months before the accident, There was also testimony 
that tenants carried their trash down stairs to a base= 
ment receiving room as no pickup service was provided 
by the apartment management, " 


Judge Hood, then, in classic fashion, I might say, dismisses 
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this contention, says: 
“Aprpelent could not prove that the banana peel 
had come tothe notice of any of the landlord's employees. 
It was incumbent upon her to prove that the peel had been 
upon the step long enough to give the landlord construc- 


tive notice of its potential danger to tenants, " citing 


Bordsky, citing the leading annotations of the subject, you 


might say, in 25 ALR 2d; then he goes on to Say: 
"Appellant's case at its best shows only that she 

slipped on a banana peel on the stairway and fell and was 

injured, Without some proof, direct or circumstantial, 

of how the peel came to be on the step or how long it had 

remained there, a jury could find liability on the part of 

a landlord only by guess and conjecture. Directed 

verdict affirmed. " 

This is the classic type of situation, Your Honor, where there 
is no evidence of how this oil got there. 

Now, the case is beyond the point of inferences. This was 
@ motion made at the close of the plaintiff's case, the plaintiff 
then would be entitled to infreence. That is out of the case now, 


We are now considering burden of proof. 
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What evidence is there that this oil or grease or vegetable 
oil, or whatever it was, was dropped by anybody going toward the 
trash room? None whatever. I submit that the position of the 
drops in the hallway would almost negative that inference if we 
want to start indulging in inferences. 

Ithink Your Honor could almost take judicial notice that 
it's almost the common practice of mankind, certainly of drivers, 
to keep to the right of any space they are proceeding through, and 
I think if we want to indulge in speculation or conjecture it is much 


more easy to assume that this was dropped by some person carry- 


ing an object or package procce ding into the apartment, proceeding 


toward the righthand side of this apartment, 

Now, the picture here is, Your Honor, that this is not a 
secluded basement passageway. This is a hallway used by any- 
body who chose to go in and out of this building and it was a common 
means of ingress and egress of people going upstairs. The plaintiff 
has testified that. There is no question about that. 

So, the occasional sporadic use of tenants who chose to take 
down their garbage to this chute is merely incidental. This is a 
common way used by people carrying all manner of things to their 


apartments, anything, and I say we are indulging in clear supposition 


TR 354, 355 


and clear conjecture and speculation. We can stay here all 


afternoon conjuring up possible ways and means by which this 
oil could have found its way to that basement. 

But that is not Your Honor's function, It is not our 
function. It would appear improper for us to suggest those 
conjectures and I insist that it is equally improper for Your 
Honor to indulge in them in making a finding, 

The evidence is completely silent on that point. I mean, 
the entire supposition and premises of Mr, Ahern's argument pre- 
supposes that the only possible source was dropping from a garbage 
carried by a tenant, and I'd like to say, too, that clearly, again, if 
we are indulging in inferences, though this is more than an inference, 
this is proof, it could not have been dropped by an employee because 
the uncontradicted evidence is that the only course which garbage 
cans had, in the hands of the employee of this apartment on this 
morning, up to the time that this lady fell, was from the elevator 
to a door on the opposite side of the hall some feet short of where 


she was. 
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it; and therefore they would be lable for not doing it, But 
your problern here is that you have got four drops of clear 
oil and the only indication of what kind of oil it is is 0 of 
your witnesses who have said they thought it was vegetable 
oil, It looked like vegetable oil. It was clear, transparent, 
MR. EDGERTON: How does vegetable oil get on the'floor of 
an apartment house? I mean, it could happen in so ae 
different ways, Your Honor, I don't see how it coca be 
argued that it could have been dropped from a tenant's 


bringing in a bottle of vegetable oil, she purchased at a 


nearby market, the top of which had been loose and per- 


mitted a few drops to fall out as she carried it up to\her 
apartment, 

Imean, it could have come from garbage that somebody 
carried down to the chute, It could have come from a lot 

of sources but we don't know where it came from. There is 
no evidence in the case where it came from, and I oe we 
are indulging in sheer speculation if we try to sit bere and 
formulate a judgment based on a speculative source of this 
vegetable oil, I don't see where -- it's just a case where 


the case falls short, The proof falls short of establishing 
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the grounds for liability. 
Now, ‘ay I say something else, Your Honor, on this. Now, 
Iam not sure on this point so I don't want to be held to it, 
I wouldn't want to mislead the Court, but I have a case here 
before Judge McGarraghy in which exactly this same argu- 


ment that Mr. Ahern has made -- and I think -- this is the 


point I don't want to be quoted on -- I think the same authori- 


ties were relied upon by Mr, Bolotin as have been cited by 
Mr. Ahern, I could easily establish that by referring to the 
briefs but I don't have them here and I didn't anticipate that 
this point was going to be raised with any seriousness in 

this case. 

The case before Judge McGarraghy at first blush would seem 
to be a different type of situation but it involves the habitual 
use of premises by other persons so, in that sense, it is an 
equivalent problem. 

TR 359 

THE COURT: It seems to me that case isn't ona par. You 
mean you can put this business out on a public street where 
you have every reason to believe that your customers are going 


to strew it all around and do it time after time and not have 
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any duty to see that it's not done? Well, maybe this ‘case == 
MR. EDGERTON: The emphasis is there if Your Honor 
please, the emphasis Imake to Your Honor. We are not 
talking about notice now. This is broadly the duty of care 
owed, That is really what this amounts to, 
What would be reasonable, what could be reasonably expected 
of a landlord in this situation? 
THE COURT: Well, what I think is reasonable to expect is 
to adopt a regimen of taking care of the garbage so that it 
wasn't probable that every day somebody was going to strew 


garbage up and down the hall. 


MR. EDGERTON: Well, there is no evidence of that'in this 


case, of course, 

THE COURT: Well, there is evidence that it was done 

quite frequently. 

MR. EDGERTON: Yes, once in a while; I don't believe it 
would be possible for a landlord to adopt any procedure -- 
after all he's not controlling his tenants, They are fice agents, 
This is not an agent-master relationship. He can't dictate to 
his tenants. They have a premises, They have a tenancy on 


part of his building. They are free agents. He can't! possibly 
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prevent them from carrying garbage. They will carry it 


if they wish. They will carry anything. 

THE COURT: He can try to prevent them from carrying 
garbage -- 

MR. EDGERTON: Well, I know, but -- 

THE COURT: And if he does that, then he will do his duty. 
MR. EDGERTON: What is reasonable under these circum- 
stances ? There is no reasonable basis which the law could 
Say to a landlord, you, at all times, must prevent your 
tenants from carrying garbage out of their apartments. It 
would be impossible to enforce it, 

THE COURT: Well, the law does say you must keep garbage 
out of the hallways, 

MR. EDGERTON: Well, they do it anyway, put out their 
cans in the hall, It is the common practice and you can't 
control the actions of tenants, What the law requires is that 
the landiord maintain a reasonable care over this apartment, 
THE COURT: Well, that's right. 

MR. EDGERTON: /nd the law is not to force upon him 
unreasonable restrictions. I tried to paraphrase Your 


Honor's question that you addressed to us before we left, 
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in this way: 
Did the landlord owe an affirmative duty to his tenants to 
anticipate or prevent unreasonable risk of danger from the 
actions of third persons, and that is what this comes down 
to. He has the duty, 
THE COURT: Well, the landlord knows the tenants carry 
garbage up and down that hall all the time and the landlord 
knows that they frequently drop garbage in the hall, 
MR. EDGERTON: Right, 
THE COURT: Now, therefore, it seems to me, and he has 
adopted no unusual steps, extra steps whatever, to guard 
against it. He sweeps it three times a week and mops it 
once a week and one of these Sweepings and moppings being 
on the same day, presumably at the same time, 


Now, I don't think that is enough, On the other hand, I don't 


know where that oil came from. I don't know whether it 


came out of somebody carrying garbage or whether it didn't, 
and that is where the evidence worries me, 

MR. EDGERTON: That's right. I think it should worry Your 
Honor because that is really the nub of the matter, That is 


the heart of the case, 
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THE COURT: As Iseeit, if it were an orange peel or 
coffee grounds or grapefruit hull or some leftover stew 
or something of that sort, I wouldn't have any trouble with it, 
MR. EDGERTON: Suppose this was engine oil or motor oil, 
that would be a problem, wouldn't it? 
THE COURT: Yes, it would, You have got four drops of 
oil which apparently were very difficult to see, almost clear. 
MR. EDGERTON: I think we would be, if I may respectfully 
say to Your Honor, Iam entirely respectful with this, believe 
me, Ithink Your Honor would be imposing a liability of 
absolute insurer on this landlord if you held him liable under 
these circumatances. Maybe that's where the law is going. 
Idon't know. I mean, the tenancy under these Housing 
Regulations with common law duty and in the decisions we 
have had it is certainly a step in that direction, 


Now, it may be that is where the law is pointing. 


My sociological view is different from that. I don't 


think that is the way the law should go, but that is where 
the law is. 
THE COURT: Well, this Court took an oath to apply the 


law, not its sociological views. 
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MR. EDGERTON: Well, correct, And I don't think/the law 


is yet ready to invoke that absolute rule of liability on the 
landlord just because somebody is hurt. 

Any time anybody slips or falls in a building he could easily 
say that the Housing Regulations are violated. The floor 
must have been unsafe or he wouldn't have fallen. 

Well, the net result of this thinking is that they are liable 

in every case so, therefore, they are liable as in insurer, 
It follows as clearly as day to night, and I don't think the 
Court of Appeals has yet said -- I certainly hope thely haven't 
Said -- that the rule of notice that we are taiking about here 
is abrogated in a housing regulation situation, and if they 
haven't said that -- and I hope they will not say it because 
that will be an extension of the liability without fault, say 
maybe that is where this doctrine is leading us. | 

Maybe the sociological implications, but we haven't reached 
it yet. I don't think we ought to reach it, and, as I oy, and 
quite respectfully here, if you impose liability on this land- 
lord under this situation of an unexplained accident, where 
the fault of the landlord is not established, and predicated 


simply on a hypothesis of possible -- 
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THE COURT: Would you have felt the same way if she had 
fallen on obvious garbage? Imean, where there wouldn't 
be any question about garbage ? 
MR. EDGERTON: I would feel the same way in this case 
unless we had known how long it had been there, because 
this is the doctrine of notice. 
THE COURT: Or constructive notice. 
MR. EDGERTON: If we had an opportunity to clean it up, 
sure, we are liable, yes, sir, but I mean the only way to 
prevent a situation of this kind, Your Honor, people dropping 
things on the floors of apartment houses, would be to require 
every landlord to have an employee on every floor with a mop 
and he'd watch people going up and down those floors and as 
soon aS something fell down he'd go out and mop it up. We 
haven't gottento that point yet. 
THE COURT: Well, another way is, you could put a chute up 
at the upper floors. 
MR. EDGERTON: If this was garbage; you don't know it was 
garbage. 


THE COURT: No, that is the problem. 


MR. EDGERTON: We don't know that this was garbage and, 
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as Isay, even if it was garbage, I would still insist that in 
this case he would have the right, under the rule, which I 
think we are still following, or Your Honor should follow, 
that it must have been there for sufficient length of ee 
that the landlord, in the exercise of the duty he owed and 
the exercise of reasonable care on his part, should Have 
known it was there and cleaned it up. : 
Now, I don't mean to be so vehement about this case, Your 
Honor, but that is the way I feel about it, so I will give Your 
Honor the benefit of my views. I don't think these Housing 
Regulations are applicable to this situation under the facts 
of this case, which I respectfully contend that these rousing 
Regulations have nothing to do with it because I think that 
the Court of Appeals has got to say, and got to say clearly, 
that they intend to abrogate all the common law rules of 
notice and constructive notice that we have followed for so 


many years before you can hang liability on an alleged viola- 


tion of these criminal regulations. That's all they are. 


THE COURT: The Court of Appeals -- 
MR. EDGERTON: Municipal Regulations, violations of 


which creates a misdemeanor. 
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THE COURT: A couple of weeks ago they hung one on one. 
MR. EDGERTON: I don't know where we are going on that, 
but I don't think -- I think the Court of Appeals ought to do 
it. I don't think Trial Courts ought to do it. 
THE COURT: Mr. Ahern, what have you got to say about 
where these four drops of clear oil came from? 
MR. AHERN: Well, if Ifirst may state my view with regard 


to the type of refuse. 


Garbage is defined in the Housing Regulations -- I guess 


includes everything from animal refuse to vegetable oil and 
I don't think any rational -- at least, in my judgment -- 
resolution of an issue of this importance can be determined 
on the character of garbage. I say that the oil came from 
the same place that the foreign substance came in the Pogue 
case. I say that it came out of a situation which was created 
by the negligence of the defendant. 

I's apparent that this was a veritable trash yard in the way 
this trash was disposed of. To require a plaintiff after a 
defendant has created a dangerous condition by not requiring 
the tenants, by setting up rules and regulations, as Your 


Honor has suggested, if he set up some rules and regulations, 
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if they violated them, he'd at least be able to come in and 
say, Itried to use a reasonable means of avoiding this but 
we heard the testimony of Golder. He had no set scheie: 
He didn't even know what the regulations were. | 
Now, the garbage, I say to Your Honor, includes -- 
whether it's vegetable oil, whether it's meat oil, whatever 


kind of oil it is -- the point is, Your Honor, -- 


THE COURT: Here is the trouble, Mr. Ahern. Vegetable 


oil can be garbage but all vegetable oil isn't garbage. 

MR. EDGERTON: That's right. 

THE COURT: Now, if you had orange peels or coffee 
grounds, something like that, you can say they are garbage 
and I think you are reasonably safe in saying all, or sos 
tically all of them are garbage. 

MR, AHERN: Well, Your Honor, let me state it this way. 
Whether the terminology "garbage" is used, "refuse" is 
used, or "foreign substance", that can cause -- that is of a 
dangerous nature -- the point is that under the Rankin os -- 
and the cases that Mr. Edgerton cited are not in point at all 


with the factual situation. In fact, in the two cases he cited, 


the significance of the Housing Regulations were not involved 
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in those cases, At least the briefs in the record don't so 


show it. It is apparent that the Commissioners and our 


Court of Appeals, by the two decisions and by the reaffirm- 


ance in the Dixon case, have said, look, if you are operating 
a public place, at least the Commissioners of the District 

of Columbia, in their own wisdom or lack of wisdom, have 
set up certain regulations which we think should be followed. 
They have set up a standard of care, and say with respect 

to a common way, that garbage and refuse shall be kept out, 
so that pedestrians who walk in that common way can walk 
in safety. 

Now, what does this record show? I submit that this record 
shows a slipshod organization where, as Your Honor suggested, 
the floor was more unwashed than it was washed. You had 

@ man who knew nothing of the Housing Regulations, that he 
wasned a floor once a week, that he swept it three times, I 
believe it was, as Your Honor pointed out, one day the 
washing and sweeping were synonymous. 

They were on notice that garbage was being taken down to 
the chute. 


Why, if under those conditions, a dangerous condition was 
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created by the negligence of the defendant, a plaintiff, if 
he were required to show who the intervening third parties 
were who dropped the oil or garbage, or whatever it was, 
for all purposes the plaintiff could never sustain his case 
in court. 
No, Your Honor, I say that the Rankin case and the Pogue 
case that I have cited to you, make it clear that when the 
law is that a defendant, by his own lack of reasonable care, 
has created a dangerous condition, he will not be heard to 
say, “I had no notice of whether those two or three drops, 
or that bean, or whatever the case may be, was on the floor." 
Because to do so, Your Honor, would be for the Courts to 
place their imprimatur on negligent conduct. 
Now, I say, Your Honor, it's all right for Mr. Edgerton 
to say he doesn't see how the Housing Regulations apply. 


Well, the Court of Appeals says they do apply. 


THE COURT: Well, Ithink they apply. The question is as 


to whether or not in this case they have been violated, and, 
if so, if the violation of the Housing Regulations was the 
proximate cause of the injury. 


MR. AHERN: I think, Your Honor, unless you have any 
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statement to make, naturally I feel very intently on this 


case and I feel that we have made a record here and this 


argument on sympathy is a two-edged sword, Your Honor. 


It sometimes has the tendency, when the defendant mentions 

it, with the idea that the Judge will then also bend backwards 
in terms of evaluation of the case. 

I say in evaluating the negligence of this case, how could the 
plaintiff admit -- could make out a sloppier set of conditions 
than we have made out in this case? We have not only a case 
where garbage is being taken down by the residents -- the 
residemt manager, we have got tenants carrying it down in 
bags. We have got a slipshod method of cleaning. In some 

of these cases you have got the proprietor, where a man will 
sweep the floor eight, nine, or ten times and they have held 
liability. 

Your Honor, as the risk increases, the duty of care increases, 
and I say the duty of care was double-fold in this case because 
you didn't have a level floor. You had a floor with cracks. You 
had people using the common way in addition to bringing down 
their garbage. This was in all senses, an integral part of 


this apartment house because people came in from the street 
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floor to avoid going into the lobby, so wasn't that owner, 
wasn't that lessee on notice, on active notice that aac 
were going down that common way, and to allow this 
condition without any directions to his resident eee 
as heterms it, to allow this garbage to be brought eon 
by tenants, as the record shows, often times garbage 
and refuse, along this common way, it constituted a cons 
gerous condition. 
THE COURT: Mr. Ahern, Ihave bougii: your argument on 
garbage, I bought that, but my great problem is that, whether 
or not by a preponderance of the evidence, you have shown 
that these four drops of oil resulted from somebody, : some 
tenant bringing his garbage down and spilling them. Suppose 
it had been a bicycle left against the side there. Clebnty, 
that wouldn't be garbage and you wouldn't assume that some 
tenant, in carrying down his garbage, head left the picycie 
there. Of course, you'd run into other principles aoe 
That is a big thing and you'd have to know how long it stood 
there, and whatnot, but here you have got four colorless 


blobs of oil. 


MR. AHERN: Which have been characterized as vegetable 
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oil by the defendants’ own witnesses. 
THE COURT: Tleythought it was vegetable oil. 
MR. AHERN: But, I mean that is uncontradicted in the 
record, and, Your Honor, I don't think that we can get 
any rational -- the record is uncontradicted that it was 
vegetable oil. I say the Housing Regulations defining refuse 
and garbage certainly cover that and that certainly a matter 
of this kind cannot be decided on the chemical composition 
of what that was. At least the record establishes, to this 
point, it is uncontradicted that it was vegetable oil. 
Now, it might have come from a cooking grille, I don't know. 
It might have come from a bag of vegetables. I don't know 
how it came. 
THE COURT: That is the problem. I don't know how it 
came, either, 
MR. AHERN: But, it has been characterized as a vegetable 
oil so, therefore, it is within the general category of matters 
which traverse this apartment, which traverse this common 


way. I suppose a great number of things went up and down 


this common way, but they were unnoticed, that foreign 


objects got on that common way, and I suggest, Your Honor, 
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that no reasonable means were taken to avoid this, and I 
think beyond that, Your Honor, and beyond the Rankin case 
and the Pogue case, which, Your Honor, are express 
authority, has not been changed, the Dixon casein os 
Court of Appeals, I earnestly suggest to Your Honor that 
if ever there was a czse of liability in fall cases, this is 


such a case. 


THE COURT: All right. Iam going back to my chambers 


and think about it a little bit, 


(There was a short recess, ) 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 
eee ee 


THE COURT: The Court makes the following findings 
of fact: 

1, On June the 6th, 1960, Plaintiff was a tenant in 
premises 1820 Clydesdale Place, Northwest, Washington, D. C., 
an apartment building containing 56 apartments, which premises 
were owned by defendants Kaufmann and Dreyfuss and managed 
by Dreyfuss Brothers, Inc. 

2. On the ground level of said premises, which is free 
quently referred to as the basement, there is a common hallway 
running generally East and West, which connects at either end 
with the common hallways running generally North and South 
which lead to the street, 

3. Towards the East end of the East-West hallway and on 
the South side thereof, there are trash and garbage chutes to 
receive trash and garbage generated in the apartment building. 
There are no garbage chutes from the upper floors connecting 
with the basement trash and garbage receptacles and, of course, 


no trash chutes either from the upper floors. There are steps 


leading to the lobby, or first floor, at each end of the East-West 
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corridor, and there is an elevator running from the basement 3 
to the 4th floor. The entrance to the elevator at the basement 


level is off the East-West corridor towards its West end. 


4, On June 6, 1960, and for a long time prior thereto,’ 


the method of disposing of trash and garbage in the premises : 
in question was as follows: 

About 7:30 each morning, except Sundays and legal 
holidays, the assistant janitor, Harris, would place a metal 
garbage can and trash can on each floor, The tenants would put 
their garbage and trash in the containers between 7:30 and 9:30 
a.m. Between 9:30 and 10:00 the janitor, Golder, would collect 
the two cans for each floor, put them into the elevator and trans- 
port them to the basement where they were placed by him in a 
small room on the south side of the east-west corridor and a | 
few feet to the east of the elevator, Sometime after 5:00 p,m, 
Harris would take the trash and garbage from the small room 
just mentioned and transport it to the trash and garbage chutes, © 
Qn Sundays and holidays tenants carried their own garbage ana 
trash from their apartments to the chutes at the east end of 
the east-west basement corridor; and during weekdays many 
tenants would, at any time after 10:00 a,m,, carry trash and 


garbage to the basement chute directly in paper bags. The 
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usual course for a tenant carrying his own trash and garbage 
was to goto the basement via the elevator or one of the pair 
of steps at either end of the hall and then traverse the east- 
west corridor to the garbage and trash chutes, 

Frequently the tenants, when carrying their garbage 
and trash down the east-west basement corridor would allow 
garbage, including grease, to fall on the floor of the cerridor 
and this fact was well known to the plaintiffs through their agent, 
Golder, No instructions were ever issued to the tenants by the 
management to refrain from carrying garbage through the east- 
west basement corridor, 

5. The east-west basement hallway was mopped each 
Friday and was swept with a push-broom on Monday, Wednes- 
day and Friday, On June 6, 1960, which was a Monday, Golder 
Swept the basement hallway between 8:15 and 8:30 a.m. The 
hallway was not cleaned in any way nor was it inspected for gar- 
bage between 8:30 a.m. and the time of the accident on June 6, 
1960, 

6. Whenever Golder noticed garbage in the basement 


corridor he would clean it up but no effort was made to keep 


a close watch on the hallway to enable the management to quickly 


remove gerbage that might be spilled on the floor by the tenants, 
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2 Ithough it was known to the defendant that the garbage was 
frequently so spilled, Defendant took no Special precaution to 
protect tenants and others using the common hallway from the 
effects of garbage spilled in the hallway, 

7 On June 6, 1960, the plaintiff was walking from east 
to west in the hallway in question. She was walking near the 
right or north side of the hallway, While walking, plaintiff's 
right foot came down on one of four small Spots of oil Sash 
appeared to two witnesses to be vegetable oil. The spot of oil 


on which plaintiff stepped with her heel was some eight inches 


from the north wall, On stepping on this spot of oil, plaintiff! 


Tight foot slid forward on the oil, She was thrown violently to 

the floor, as a result of which she suffered a broken leit nee 
and a broken left hip, Asa result of her injuries plaintiff has 
incurred doctors, hospital, medical and other expenses in the 
amount of $10, 251.29 to date and in the future will be required 

to expend additional sums for these purposes, As a result of 

her injuries, plaintiff's left foot is now four inches shorter than 
her right foot. Since her injury, plaintiff has suffered great 
pain and will continue to suffer great pain in the future as a result 
thereof, ! 


8. The Court finds that the plaintiff has now shown by 
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a@ preponderance of the evidence how the spot of oil on which 
plaintiff slipped came to be on the floor cr when it came to 
be on the floor, The Court is unable to make any finding as to 
the exact nature of the oil, where it came from or how long it 
had been there prior to the plaintiff's accident. For the Court 
to attempt to determine any one of these three things would 
require the Court to indulge in sheer speculation, 

9. The Plaintiff was not guilty of contributory negli- 


gence, 


CONCLUSIONS OF LAW 


The Court concludes as a matter of law that the plaintiff 
has not shown by a preponderance of the evidence that the defend- 
ant was negligent in this matter and that that negligence was the 
proximate cause of the injury. 


The Court will therefore enter judgment for the defendant, 


George L. Hart, Jr., Judge 
December 15, 1961 


